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IBrateb States Court of Appeals 

District of Columbia. 


No. 9884 


United Food Stores, a Corporation, 

Appellant, 

i 

VS. 

I 

Washington Housing Corporation, a Corporation, j 

Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment in favor of the 
defendant in an action brought by the Appellant, United 
Food Stores Corporation, to recover a down payment of 
Five Thousand ($5,000.00) Dollars made pursuant to; a 
written contract relating to the sale and purchase of real 
estate, and also to recover damages. 

I 
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The pleadings consisted of a complaint and answer. 

This Court has jurisdiction of the case pursuant to the 
Code of Laws for the District of Columbia, 17:101 (1940 
Edition.) 

The case was tried by the Court. Mr. Justice McGuire 
filed a written opinion in favor of the defendant, and also 
made findings of fact and conclusions of law. 

STATEMENT OF THE CASE 

The contract was rescinded by the vendee (Appellant 
herein) because the Appellee, at the time fixed for per¬ 
formance, was unable to perform according to the terms of 
the contract, in that the vendor had agreed to deliver pos¬ 
session at time of settlement subject only to monthly 
tenancies; whereas, in fact, a part of the land was in pos¬ 
session of a tenant (John H. Houser) under a lease for 
a term of years. 

The Washington Housing Corporation, by contract in 
writing accepted June 19, 1946, agreed to sell and convey 
to the United Food Stores Corporation certains parcels of 
real estate described in the written contract marked “ Ex¬ 
hibit No. 1”. The total purchase price was One Hundred 
Thousand ($100,000.00) Dollars.) The contract was to be 
performed sixty days from date, namely, on August 19, 
1946. It was provided in the contract that in the event of 
Appellant’s default, the deposit of Five Thousand 
($5,000.00) Dollars should be forfeited. 

During the negotiations leading up to the execution of 
the contract it was stated by the vendee to Barney O. 
Weitz, a real estate broker, that the property was to be 
acquired for the purpose of erecting thereon a warehouse. 
(App. 30) It was further stated that the vendee had the 
essential A-l Building Priorities and could commence the 
erection of the warehouse immediately upon the acquisi- 
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tion of the land. (App. 31) Mr. Homstein further told 
Weitz that appellant would have to have the property 
“free of any tenancy.’’ The agent for the vendor replied 
that the then occupants of the property all held as montldy 
tenants. (App. 97) 


With respect to the tenancies, the contract contained the 
following provisions: 

“(7) Property is sold and shall be conveyed sub¬ 
ject to an existing tenancy as follows: As stipulated 
on the reverse side of this contract. 

“Seller agrees to give possession at time of settle¬ 
ment.’’ | 

(On the reverse side of the contract there appears the 
following:) 

“It is understood and agreed by both parties, whose 
signatures are on the reverse side of this contract, 
that possession of the property described herein, j is 
to be given by the seller at the time of settlement. It 
is further understood and agreed that the purchaser 
may have the privilege of allowing the present tenants 
to continue renting said premises on a monthly basis, 
subject to the present rentals, which are as follows:! 


Crocie $ 15.00 per month 

Houser 125.00 per month 

Wohlgemuth 35.00 per month 

Washington Crane Co. 15.00 per month 


After the contract was signed Appellant had borings made 


an 


to test the soil conditions and employed architects, at 
expense of $569.13. (App. 62) The reports were favor 
able. (App. 47) 


i 

Mr. Barney O. Weitz, (who represented Appellee! as 
broker in the transaction,) called to see Mr. Hornstein 
two or three days prior to August 19, 1946, and informed 
him that there was a long-term lease on the property. He 
inquired whether Mr. Homstein was in a postiion to state 
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what Appellant was willing to do about it. Mr. Homstein 
replied that if there was any deviation from the contract, 
he could not agree to it. (App. 32) 

At the time fixed for performance Mr. Hornstein, (sec¬ 
retary and attorney for the vendee,) appeared at the 
Title Company and stated that his client was ready, able 
and willing to perform. (App. 34) He tendered an un¬ 
certified check for the deferred purchase money in con¬ 
nection with this statement. (App. 34) No objection 

was made to the form of the tender. (App. 34) 

* • 

The vendor (represented by Mr. Frank T. Fuller, Presi¬ 
dent of Appellee,) announced that one of the tenants, 
namely, John H. Houser, was in possession under a lease 
for a term of years, but was willing to execute an agree¬ 
ment cancelling his lease upon a ninety-days’ notice , which 
agreement Mr. Fuller produced at the Title Company and 
exhibited to Mr. Homstein. (App. 35) The instrument 
in question, which was unsigned , remained in the files of 
the Title Company, and was produced and offered in evi¬ 
dence, marked “Exhibit No. 3”. Mr. Homstein then 
stated to Mr. Fuller that the Executive Manager of United 
Food Stores Corporation was at that time in California; 
that he (Homstein) had no authority to close the deal on 
the terms suggested, but would submit the offer, provided 
Mr. Fuller would agree to a thirty day extension of time 
for performance of the contract. (App. 35 and 89) Mr. 
Fuller declined to extend the time. (App. 33) In his 
testimony Fuller admitted that he declined Mr. Horn- 
stein’s request for a thirty days’ extension. (App. 89) 

Mr. Homstein’s testimony regarding the discussion at 
the Title Company with reference to the Houser tenancy 
was confirmed by his letter of August 21, 1946 to the 
Washington Housing Corporation, written two days after 
the meeting at the Title Company—(Plaintiff’s Exhibit 
No. 4)—and also by certain letters of Appellee admitting 
that such conversation had occurred. 
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In the letter to Appellee dated Angust 21, 1946, Mr. 
Homstein stated in part as follows: 

“The undersigned was informed that there is in 
existence a long term lease in favor of one of the 
tenants on the property, and that rent was paid to 
Angust 31,1946. The undersigned was present on Au¬ 
gust 19, 1946, prepared to settle and announced to 
Mr. Johnson the settlement clerk the readiness of the 
United Food Stores Corporation to settle. Settle¬ 
ment was not had because of the failure of the seller 
to be in a position to deliver possession of the prop¬ 
erty in accordance with the contract.’’ * • • (Plain¬ 
tiff’s Exhibit No. 4) (App. 125) 

The foregoing statements were not denied in the reply 
letter dated August 27,1946. (Plaintiff’s Exhibit No. 4-B) 
(App. 126) | 

Mr. Fuller on September 16, 1946, wrote to Appellant as 
follows: 

. “To satisfy your stated objection at the scheduled 
time of settlement, to wit, that there was an outstand¬ 
ing lease on the property , we immediately proceeded 
(outside of the District Title Company) to secure and 
deliver to the Title Company the cancelled lease and 
submitted monthly agreement. This had been deliv¬ 
ered to them sometime prior to August 26, 1946, and 
at the request of your secretary we advised him in 
writing on the 26th that there was no outstanding 
lease, feeling that this would comply with any possible 
objection.” (Plaintiff’s Exhibit No. 4-D) (App. 128) 

Under date of September 23, 1946, Mr. Fuller wrote as 

follows: ; 

. 

“You did not, in fact, notify me that a 90 day notice 
was not satisfactory to the purchasers, but what you 
did say was that certain officers of the corporation 
were out of the City and you did not wish to take any 
responsibility for the matter.” (Plaintiff’s Exhibit 
No. 4-F) (App. 130) 
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• The fact that the Houser lease was in dispute at the 
Title Company at the time of settlement is further shown 
by the unsigned paper contained in the Title Company 
file, marked “Plaintiff’s Exhibit No. 3”, in which it was 
proposed that the tenant would remove upon ninety days’ 
notice. 

The Washington Housing Corporation did not close the 
purchase at the Title Company or acquire title until Au¬ 
gust 28,1946. (See Exhibit No. 6) The deed from Fuller 
to Appellee was recorded September 4,1946. (App. 46) 

Appellee does not claim that the Houser lease had been 
cancelled on the date fixed for performance. Mr. Fuller 
testified that he did not know when the cancellation of the 
Houser lease was effected. (App. 75, 79, 84 and 87) 

His evidence was that at a later date, (when Appellee’s 
purchase contract with Phelps was consummated,) there 
was placed with the Title Company by Phelps a lease with 
Houser commencing September 1 , 1946, containing a thirty 
days’ cancellation clause. 

Fuller’s statement was that he “only knows that it was 
delivered to the Title Company before money was dis¬ 
bursed to Phelps.” He could not say who delivered it to 
the Title Company. 

He admits, however, that he had no cancellation of the 

Houser lease with him on August 19th. (App. 75) 

* 

The testimony of Mr. Phelps (the former owner of 
the property) respecting the time of the cancellation of 
the Houser lease was very vague. His check for part of 
the money paid to Houser for the cancellation was dated 
September 19,1946. (See Plaintiff’s Exhibit No. 5) This 
was thirty days after the date fixed for performance. 
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Phelps, sometime after the performance date, obtained 
from Houser a lease “to commence September 1, 1946. 
(Defendant’s Exhibit No. 3) Even this lease did ndt 
conform to the contract, because on August 19, 1946, 
Houser was a tenant holding under a lease for years. 
This lease was never assigned to Appellant or Appellee 
(App. 89) : j 

* . * • . * ' . . / t ^ iv i 

STATEMENT OF POINTS 

The Court erred in the following particulars: 

1. In finding as a fact and concluding as matter of 
law, that time was not of the essence of the sales contract 
of June 19,1946. (There was not a scintilla of evidence in 

support of this finding.) j 

j 

2. In holding (Finding No. 6) that when the parties 
appeared at the Title Company for purpose of settlement 
the secretary of Appellant “did not object to complying 
with the contract because said property was encumbered 
by a leasehold”, as this finding was clearly erroneous in 
view of Homstein’s testimony and the correspondence be¬ 
tween the parties supporting such testimony. 

3. In holding (Finding No. 7) that the Houser lease -Wus 
marked “cancelled” on or before August 19, 1946, and a 
monthly agreement substituted in lieu thereof, as such Slid¬ 
ing is not supported by a scintilla of evidence. 

4. In holding that said substituted lease (Deft’s Ex¬ 

hibit No. 3) was deposited with Title Company before said 
Company “advised the parties • • • that the property was 
not encumbered by a right of way.” (Finding No. 7) There 
was not a scintilla of evidence that the Title Company ever 
so notified Appellant ! 

i 

5. In finding that Appellee was ready, able and willing 
to perform its contract, and that a deed was tendered, 
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(Finding No. 10) because said finding is clearly erroneous 
and contrary to the evidence. 

6. In finding that the date for settlement was auto¬ 
matically extended, (Finding No. 11) as there was not a 
scintilla of evidence in support of such finding. 

7. In concluding that Appellee was ready, able and 
willing to comply with terms of sales contract within the 
time prescribed by its terms, since this conclusion is not 
supported by a scintilla of evidence. 

8. In concluding that Appellant was estopped from re¬ 
lying upon its stated ground of repudiation, because such 
conclusion is not supported by a scintilla of evidence. 

9. In concluding that the tender made by Appellant 
was not a legal tender, because the tender was not declined 
because of its character. 

10. In holding that tender was necessary, whereas Ap¬ 
pellee’s inability to perform made tender unnecessary. 

SUMMARY OF ARGUMENT 

(1) Appellee represented, and the contract expressly 
provided, that all tenants in possession of the property 
held as monthly tenants; whereas, in fact, one tenant 
(Houser) held under a lease for a term of years, said 
lease being in force on the date fixed for performance. 
At that time Appellee submitted an unsigned lease by 
which the said tenant was to have a ninety days’ notice 
to vacate. This was unacceptable to Appellant. 

(2) Time was made of the essence of the contract by 
its terms. In addition to this, the evidence conclusively 
established that Appellant desired to acquire the land 
for the purpose of constructing a warehouse for its mem¬ 
bers, all of whom were engaged in the retail grocery busi¬ 
ness, thus showing the intent of the parties. There was 
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not a scinttUa of evidence to support the Court’s finding | 
that time was not of the essence of the contract. 

Appellant rescinded the contract for the reason stated, 
and demanded the retnra of its Five Thousand ($5,000.00) 
Dollars deposit, together with damages suffered by Appel- i 
lant because of Appellee’s default. 

i 

(3) In view of Appellee’s inability to perform, tender 
by Appellant was not essential. Appellant, however, did ! 
make a tender of an uncertified check. This tender was 
not declined because of the failure to have the check certi-! 
fied. 

(4) There was a conflict in the evidence as to what 
conversations occurred at the Title Company on the settle-i 
ment date with respect to Houser’s tenancy. The opinion j 
of the Trial Court on this point was clearly erroneous. 
Appellant’s oral evidence was conclusively supported by! 
the later correspondence between the parties, including ex¬ 
press admissions by Appellee that the contract failed of! 
consummation solely because of Houser’s tenancy. 

Kegardless of this conflict, since Appellee was in fact 
unable to perform because of such tenancy, Appellee was in 
no position to declare a forfeiture of the deposit. 

(5) Appellee’s claim that it was at a later date able! 
to obtain a monthly tenancy from Houser did not excuse 
its default on date fixed for performance. 

The lease claimed to have been obtained from Houser 
after settlement date expressly provided for a monthly 
tenancy beginning on September 1 , 1946. Consequently, on; 
August 19, 1946, (the date for performance) Houser was! 
not a monthly tenant, as required by the contract. A thirty 
days’ notice to quit as contemplated by the contract couldj 
not have been legally served on that date. 

In addition to this, the lease was never assigned to Ap-i 

pellant or Appellee. It was a lease between Houser and! 

i 

! 

i 
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Phelps, and was expressly assigned to “Houser”. (See 
Defendant’s Exhibit No. 3) 

"S \ ^ . 

ARGUMENT AND AUTHORITIES 
Appellee’s Default 

By its express terms the contract was to be performed 
sixty days from date, at which time parties met at the 
Title Company. Appellee did not produce an instrument 
cancelling the lease held by Houser for a term of years, 
and was not in a position to do so. The representative 
of Appellant, (Mr. Homstein) was not in a position to 
accept Houser as a tenant for years nor was he in posi¬ 
tion to accept Houser upon the terms offered in an un¬ 
signed paper providing for a ninety days’ notice, because 
the executive manager of Appellant corporation was absent 
from the City. Appellee was unwilling to afford Homstein 
an opportunity to communicate with his client The con¬ 
tract was rescinded by Appellant for the reason stated. 

Time Was of the Essence of the Contract 

In the case of JAEGER v. O f DONOGHUE, 55 App. 
D. C. 383, 6 Fed. (2) 686, the purchaser, on the day fixed 
for performance, did not tender the purchase price. (He 
explained his default by the fact that his agent was ill at 
the time.) Nevertheless, when he sought specific perform¬ 
ance a few days later the court denied relief, and said: 

“If a day is fixed for performance the party whose 
duty it is to perform or tender performance first must 
do it on the day, or show his readiness and willing¬ 
ness to do it, or he cannot recover in an action at 
law for non-performance by the other party.” 

• • • - • 

“The time fixed for the performance is, at law, 
deemed of the essence of the contract. And if the 
seller is not ready and able to perform his part of 
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the agreement, on that day, the purchaser may elect 
to consider the contract at an end.” 

BANK OF COL. v. HAGNER, 1 PETER 455, at 464 

WASH. v. OGDEN, 1 Black 450, 17 Law Ed. 203. . i 

It is crystal clear that the vendor, at the time fixed for 
performance of the contract, was not able to perform, be¬ 
cause the Houser lease for a term of years was in full 
force and effect. 

Fuller did not claim that he at that time had any instru¬ 
ment cancelling this lease. (App. 75, 80 and 87) His 
testimony was that he had a contract with the owner of the 
property, Phelps, whereby the latter had agreed to deliver 
to Appellee the property free of tenancies. The owner, ip 
turn, claimed that he had a verbal agreement with Houser 
by which he had agreed to terminate his lease upon request. 
(App. 22 and 24) There was no contention that such cop- 
tract between Phelps and Houser was in writing, and no 
such contract was produced or offered in evidence. 

Assuming, however, for the purpose of argument, that 
Phelps had such an arrangement with Houser, it had not 
been performed on the date fixed for performance. Houser 
might have refused to perform, and a verbal agreement 
would have been unenforceable. Appellant was not re¬ 
quired to wait until a later day to ascertain whether Ap¬ 
pellee could in fact obtain a cancellation of the Houser 
lease. 

i 

There was not a scintilla of evidence that time was not 
to be deemed and considered as of the essence of the 
contract . 

* ••, • $ . i 

On the contrary, as hereinbefore stated, the only evidence 
bearing on that subject indicated that time was to be of 
the essence of the contract. (App. 30 and 31) 

The alleged finding of fact by the trial Court that time 
was not of the essence of the contract is not supported by 


i 

i 

i 

i 

i 
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a scintilla of evidence. No fact is stated by the Court as 
the basis for his conclusion. 

Appellee Not Being Able to Perform There Was No Need 

of Tender by the Appellant. 

While tender of a check is not legal tender, such tender 
is waived where no objection is made on that ground. 

SIMMONS v. SWAN, 275 U. S. 114, 72 Law Ed. 190. 

The witness, Henry A. Johnson, (a former employe of 
the Title Company,) testified that it is the rule in ninety 
per cent of the cases with the Title Company that uncerti¬ 
fied checks are accepted. (App. 108) People do not cus¬ 
tomarily walk around the streets with thousands of dollars 
in their possession, consequently the custom of tendering 
checks has arisen. 

In this case no objection was made at the time by Ap¬ 
pellee as to the character of the tender. 

In any event, tender was not necessary, because Appellee 
was not able to perform. 

Even if no tender had been made by Appellant, the 
Appellee could not declare a forfeiture of the deposit at 
the time fixed for performance because it (Appellee) was 
not able to perform and made no tender of performance. 

i MILLER v. SCHWINN, 72 App. D. C. 284, 113 F. 

(2) 748 

Appellee’s Claim That At a Later Date It Was Able to 

Obtain a Monthly Lease Agreement, Did Not Excuse 

Failure of Performance on Settlement Date. 

“Where there has been an actual breach of contract 
the plaintiff’s right of action accrues and cannot be 
defeated by a subsequent offer to perform.” 

5 WILLISTON ON CONTRACTS, SEC. 1295, p. 

3690, 
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Cited in BELSER v. MUTUAL LIFE INS. CO. OF 
NEW YORK, 77 Fed. Supp., 829 

. ; i 

Appellee Had on Settlement Date No Certain Means of 
Procuring a Cancellation of the Houser Lease. 

I 

It is the contention of Appellee that Phelps, the former 
owner of the property, prior to the settlement date had 
an alleged verbal agreement with Houser that upon a 
sale of the property by Phelps, Houser, upon receipt of 
a certain consideration, would cancel his lease. (App. 
22 &24) | 

There was no certainty on the settlement date that 
Houser would perform such an agreement. Since it re¬ 
lated to land and was not in writing, it was not an enforce¬ 
able agreement Appellee failed to produce Houser as a 
witness to testify regarding such an alleged agreement 

i 

Phelps’ testimony was exceedingly vague as to the time 
of the cancellation of the lease. He produced a check for 
$1,250.00, given to Houser in consideration of the relin¬ 
quishment of his lease, but this check was dated 30 days 
after the settlement date. 

On the settlement date the tenant was willing to enter 
into a lease containing a 90 day clause. Subsequent to 
that date (August 28, 1946) he did sign a lease providing 
for a tenancy which was to commence on September 1, 
1946. On the settlement date his lease for a term of years 
was in full force and effect, and Appellee had no certain 
means of terminating this lease. The most that Appellee 
had was an agreement with Phelps that the latter would 
endeavor to enforce the agreement which he claimed to 
have with the tenant Houser. If Houser had failed to 
perform his alleged agreement, Phelps would have had an 
unenforceable verbal agreement 
. 

i 


i 

i 
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Appellee, Not having Any Certain Means of Cancelling 

Houser Lease, Was Not in Position to Claim Additional 
Time for Consummation of the Contract. 

In order for BRTJFF v. BAKER , 69 App. D. C. 266 (re¬ 
lied upon by appellee) to be applicable to the case it must 
appear that Appellee had certain means of procuring that 
which he had contracted to deliver. 

There was no certainty on August 19, that Appellee could 
obtain a cancellation or termination of Houser’s lease. 
This would be true even if the former owner of the land 
had an unenforceable verbal agreement with Houser. 

At No Time Has Appellee Been Able to Perform the 

Contract 

Appellee offered in evidence a lease purporting to be 
dated August 19, 1946, by which the property was leased 
to Houser on a monthly basis to commence on September 
1, 1946. (See Defendant’s Exhibit No. 3) There was no 
evidence of the date when this paper was actually signed. 
As heretofore stated, it is not claimed by Appellee that 
this lease was in its hands or that of the Title Company 
on the date it purports to be executed, but it evidently came 
to the hands of the Title Company sometime later—not 
earlier than August 26th. The conveyance of the property 
was actually made from the former owner to the Washing¬ 
ton Housing Corporation on September 5, 1946—as shown 
by the settlement sheet of the Title Company. 

Assuming that the lease had in fact been delivered on 
or before August 19,1946—which is not a fact and for which 
there is not a scintilla of evidence—Appellee on August 
19, 1946, would have had a tenant in possession under a 
lease for a term of years and a new lease to commence on 
September 1, 1946, which latter lease could not have been 
terminated thirty days from August 19, 1946. Since the 
lease did not purport to commence until September 1, 
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1946, it is doubtful whether any thirty day notice could 
have been legally served until one month had elapsed after 
the co mm encement of the tenancy. Even if we assumle 
that the thirty day notice could have have been served 
before the tenancy began, the notice would have expired 
not earlier than October 1, 1946, so that at the time fixed 
for performance Appellee would have had a tenant who 
could not have been legally notified to remove thirty days 
from August 19, 1946. Consequently Appellee could not 
have complied with its contract because the contract pro¬ 
vides that the Seller agrees to give possession at the time 
of settlement, subject to monthly tenancies. It is ap¬ 
parent that Appellant could not have gained possession 
at time of settlement, nor could it have acquired the prop¬ 
erty subject to a monthly tenancy or a tenancy which 
could have been terminated thirty days from the date fixed 
for performance. 

At said time Appellee had in possession a tenant for 
years. The tenant did not become a monthly tenant under 
the new lease according to its terms until September 1, 
1946. 

The Testimony of Henry A. Johnson Was Not “the Crux 
of the Whole Case” and Was Insufficient to Justify the 
Court's Decision. 

* ,i 

In his opinion the Court stated that Johnson's testimony 
was “the crux of the whole case.” The testimony was 
negative in character. Johnson merely testified that he 
had not heard the statement made by Mr. Homstein re¬ 
garding his lack of authority to consummate the contract 
because of the Houser lease. Johnson may have been en¬ 
gaged at the time in his own work and consequently had 
paid no attention to the conference between the parties. 
He admitted that he had not heard all of the conversa- 
r tion. (App. 117) Fuller testified that the conversation 

regarding the lease occurred in the front office. (App. 68) 
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Mr. Homstein’s testimony is supported by his letters 
to the Appellee and the responses thereto. (Plaintiff's 
Exhibit No. 4) 

Whether Johnson heard or did not hear the statement 
in question is immaterial, because if the vendor was in fact 
not ready and able to perform on the daste fixed by the 
contract, then the Appellee was in no position to declare 
a forfeiture or to enforce a penalty. The burden was upon 
the Appellee to prove its ability to perform. This burden 
it was unable to maintain because the tenant Houser at 
said time was not a tenant by the month, as represented 
by Appellee and as required by the express terms of the 
contract 

Appellant Did Not Decline to Perform Because of the 

Alleged Bight of Way 

• 

The Court's opinion that the Appellant “preferred to 
bicker over meets and bounds" is not supported by the 
evidence. According to Mr. Homstein’s testimony, the 
question of a right of way was raised by Mr. Fuller. Mr. 
Homstein told him he was not concerned about it because 
if they took title it would be “with the Title Company’s 
certification, and that was no problem at all." (App. 33) 

At no time after August 19, 1946, did Appellant or the 
Title Company make any reference to the right of way. 
If the deal had been held up because of the right of way, 
it is perfectly apparent that Appellee would at sometime 
after August 19, 1946 have informed Mr. Homstein that 
the question of the right of way had been solved. No 
mention of the right of way was at any time made in any 
of the correspondence between the parties, which corre¬ 
spondence commenced two days after the meeting at the 
Title Company and continued for a period of about one 
month thereafter. All of the correspondence shows that 
the parties were concerned solely with the subject of the 
Houser lease. 


It is admitted by Fuller that Mr. Homstein asked for a I 
thirty days’ extension of time and it is apparent that this 
extension was only requested in order to enable him to 
correspond with his client regarding the Houser lease, and I 
the proposed ninety days’ cancellation. Certainly Appel¬ 
lant would not have wanted time to correspond about a 
right of way, because if such right of way had in fact 
existed, the land would not have been available for the con-1 
struction of a warehouse. 

Striking out of the contract the provision for specific 
performance is of no importance in this case. The Court,: 
in his opinion, thought that “it was a significant fact that' 
there was stricken from the contract the provision that if! 
the purchaser failed to make full settlement, then the de¬ 
posit was to be forfeited.” Because this provision was: 
stricken the Court was convinced “that the plaintiff corpo-l 
ration always desired to have an anchor to windward and, 
took that means to assure itself that it could get out of! 
the deal if it desired with the minimum of harm, as ap-| 
parently certain officers of the corporation were divided as 
to the wisdom of this proposed purchase. ’ ’ ! 

There is no evidence in the record to support this 
statement of the Court. The purpose in changing the 
contract was set forth by Mr. Homstein in the following 
language: “I said to Mr. Weitz that I would like this 
contract to limit the liability of my clients to five thousand 
dollars, and I thought it was good business to do so.” If 
his clients were not in agreement they would not have 
risked a deposit of $5,000.00. 

In other words, as a cautious lawyer, Mr. Homstein 
considered it advisable to limit his client’s liability in 
the event of litigation, if any should arise. He denied that 
there was any difference of opinion among the officers of 
the corporation regarding the purchase of the property, 
or that he was guided by any such consideration. i 


I 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
lower Court should be reversed, and that the lower Court 
should be directed to enter a judgment in favor of Appel¬ 
lant: for the sum of Five Thousand Five Hundred 
($5,500.00) Dollars, being the amount of the deposit plus 
damages sustained. 

Respectfully submitted, 

Milton Stbasbubgeb, 
Attorney for Appellant 
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United Food Stores Corporation, Plaintiff, 

vs. 

Washington Housing Corporation, Defendant 

CIVIL ACTION No. 37202 j 

i 

Complaint to Recover $5,000.00 Deposited Toward Pur¬ 
chase of Reed Estate, and Damages for Breach of. 
Contract on Part of Vendor. 

The complaint of the United Food Stores Corporation 
respectfully shows as follows: 

j 

% I 

! 

i 

. 
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1. This court has jurisdiction of this suit because the 
amount involved is more than Three Thousand ($3,000.00) 
Dollars, exclusive of interest and costs. 

2. The United Food Stores Corporation is a corpora¬ 
tion organized under the laws of the State of Delaware, 
and is engaged in business in the District of Columbia, and 
files this suit in its own right. The defendant Washington 
Housing Corporation is a corporation organized under the 
laws of the State of Maryland, and is engaged in business 
in the District of Columbia, and is sued in its own right. 

3. That on June 19, 1946, the plaintiff entered into a 
written contract with the defendant, whereby the plaintiff 
agreed to purchase from the defendant, and the defendant 
agreed to sell to the plaintiff, at an agreed price, certain 
parcels of land in the District of Columbia fronting on 
Reed Street, Northeast, known and designated as Parcels 
131/189 and 131/191, and in connection with said agree¬ 
ment plaintiff paid to the defendant in cash the sum of 
Five Thousand ($5,000.00) Dollars, to be applied as part 

! payment toward the purchase price of said land. 

196 4. In said contract of sale and purchase it is # 

stated that the land is “vacant ground”, and it is 
also expressly provided therein as follows: “It is under¬ 
stood and agreed by both parties, whose signatures are on 
the reverse side of this contract, that possession of the 
property described herein, is to be given by the Seller at 
the time of .settlement. It is further understood a!nd 
agreed that the purchaser may have the privilege of allow¬ 
ing the present tenants to continue renting said premises 
on a monthly basis, subject to the present rentals. ...” 
The time for settlement of said contract was stipulated 
to be sixty days from the date of acceptance. A copy of 
said contract is annexed hereto and made a part hereof, 
marked “Plaintiff’s exhibit No. I”. 

5. Shortly prior to August 19, 1946, plaintiff was noti¬ 
fied to appear on said date at the Lawyers Title Insurance 
Company for the purpose of consummating the said con- 
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tract of purchase, and pursuant to said notice the plaintiff 
by its agent, appeared at the Title Company and was 
then and there ready, able and willing to consummate the 
contract according to the terms, conditions and provisions 
thereof; and at said time plaintiff tendered itself ready* 
able and willing so to consummate the contract, and ten} 
dered the balance of the purchase price. 

6. At the time last aforesaid the defendant, for the first 
time, advised plaintiff that there was in existence a three 
year lease on said premises. Whereupon, plaintiff’s agent 
notified the defendant that the plaintiff refused to coni- 
summate the contract because of defendant’s inability to 
deliver possession at time of settlement as required by the 
contract; and plaintiff demanded the return of the Five 
Thousand ($5,000.00) Dollars paid on account of the pur¬ 
chase price. 

7. Plaintiff avers that time was, and is the essence of 
said contract of purchase, and further avers that at the 
time for the consummation of the contract the defendant 
was not able to comply with the conditions thereof, and wa s 
totally unable to deliver immediate possesion thereof. 

8. Plaintiff further avers that at no time has the de¬ 
fendant ever been able to deliver possession of the prop¬ 
erty, and is not now ready to deliver possession. 

197 9. Plaintiff has been further damaged in the stujn 

of Five Thousand ($5,000.00) Dollars by reason pf 
defendant’s failure to perform the terms and conditions 
of his contract. 

THE PREMISES CONSIDERED, PLAINTIFF PRAYS: 

1. Judgment against the defendant Washington Hous¬ 
ing Corporation for the sum of Five Thousand ($5,000.00) 
Dollars, with interest thereon from May 9, 1946, said sum 
being the amount paid by the plaintiff on account of the 
purchase price of said property. 

2. Plaintiff prays judgment for the further sum of Fiye 
Thousand ($5,000.00) Dollars, because of damages suf¬ 
fered by the plaintiff by reason of defendant’s failure to 
abide by and perform the terms of said contract. 


i 
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3. And for such other and further relief as the nature 
of the case may require. 

Milton Strasburger 
Attorney for Plaintiff 
Tower Building 
Washington, D. C. 

• • • • 

200 Filed Oct 241946 Charles E. Stewart, Clerk 

<kr. 

Answer of Defendant 
First Defense 

The complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 

Second Defense 

ly 2 and 3. Defendant admits the allegations set forth 
in paragraphs 1, 2 and 3 of the complaint. 

4. The allegations in paragraph 4 are admitted. Fur¬ 
ther answering, this defendant says that plaintiff, before 
and at the time of the execution of said contract to pur¬ 
chase, knew that defendant was not the owner of the title 
to said property, but that defendant had signed a contract 
to purchase the same, and that four tenants were on said 
property, one of whom was one Howser, who was a tenant 
on said premises by virtue of an unexpired written lease, 
which was to be surrendered and canceled by defendant’s 
vendor on the date of settlement of the sale. By reason 
whereof, the terms on the reverse of the contract of sale 
between the parties hereto (plaintiff’s Exhibit No. 1) were 
made a part of said contract and plaintiff was thereby 
privileged to elect whether or not it would accept delivery 

of said premises subject to said four tenancies. 

201 5. The defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of 

the allegation that the plaintiff was able to consummate 
the contract according to the terms, conditions and pro- 
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j 
i 

i 
i 

visions thereof. The defendant denies that plaintiff was 
ready and willing to consummate the contract as aforesaid. 
The defendant denies that plaintiff tendered itself ready, 
willing and able so to consummate the contract and denies 
that plaintiff tendered the balance of said purchase price. 
All other allegations in paragraph 5 of the complaint are 
admitted. 

6. The defendant admits that the plaintiff demanded 
the return of its deposit paid on account of the purchase 
price. The remaining allegations in paragraph 6 of the 
complaint are denied. The plaintiff knew of the existence 
of the aforesaid lease to said Howser, and defendant ad¬ 
vised plaintiff prior to, and on, August 19,1946, that if aid 
when plaintiff made its election to take said premises either 
with or without the tenancies described in said contract of 
sale, then defendant would deliver said premises to plain¬ 
tiff according to the terms of said election and said con¬ 
tract Defendant had further advised plaintiff that said 
tenant, Howser, requested a monthly tenancy agreement 
subject to a ninety-day notice to vacate, but that no new 
agreement as to his tenancy would be made by defendant 
until plaintiff advised defendant whether said ninety-day 
provision was acceptable to plaintiff. On August 19,1946, 
at the said Title Company, defendant offered to turn over 
said premises to plaintiff as provided by the terms of said 
contract. 

7 and 8. The allegations of paragraphs 7 and 8 of the 
complaint are denied. By the terms of said contract of 
sale, plaintiff had the right to elect to take said premises 
either subject to, or free and clear of, said tenancies. At 
all times heretofore, plaintiff, through and by the words, 
actions and conduct of its agents, servants and em- 
202 ployes, elected to take said premises subject to the 
tenancies set forth on the reverse of said contract. 
Defendant was at all times and is now ready, able and 
willing to comply with the terms of said contract of sale. 
Answering further, defendant says that, if plaintiff did 
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not make an election as aforesaid, then it lulled defendant 
into inaction and by the words, actions and conduct of its 
agents, servants and employes, led defendant to believe 
that plaintiff would accept said premises subject to said 
tenancies. Thereby, plaintiff is estopped to disaffirm its 
contract on the ground that said premises were not free 
and clear of said tenancies on August 19,1946. 

Bauman & Burnett 
600 F Street, N. W. 
Washington 4, D. C. 

By John EL Burnett 
John H. Burnett 
Attorneys for Defendant 

I HEREBY CERTIFY that a copy of Defendants An¬ 
swer was mailed to Milton Strasburger, Esquire, in the 
Tower Building, this District, on the 24th day of October, 
1946. 

John H. Burnett 

John H. Burnett 

• • • • 

230 Filed Mar 11 1948 Harry M. Hull, Clerk 

Memorandum Opinion 

Judgment for the defendant 

First of all the Court finds that time was not of the 
essence of the contract The key to the solution of this 
controversy is found in the testimony of the only disinter¬ 
ested witness—the representative of the title company—its 
settlement clerk, who testified that there was no discussion 
of tenancies or leases had in his presence on the day of 
settlement, the plaintiff being mainly concerned at the time 
as to whether or not the land area being sold was incum¬ 
bered by a right of way. 

Another significant fact is that there was a provision in 
the agreement of sale of May 9,1946 that if the purchaser 
should fail to make full settlement the deposit was to be 
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forfeited and the purchaser relieved from any further liaj 
bility. The usual proviso giving the vendor the right to 
sue for specific performance was stricken, which convinces 
me, in the light of all the other circumstances, that the 
plaintiff corporation always desired to have an anchor to 
windward and took that means to assure itself that it could 
get out of the deal, if it desired, with a minimum of harm 
as apparently certain officers of the corporation were di¬ 
vided as to the wisdom of this proposed purchase. 

Plaintiff was aware of the existing lease not for the 
first time on August 19, as plaintiff’s exhibit #4 would 
seem to indicate, for plaintiff’s secretary knew at least oh 
August 16, 1946 that there was an outstanding lease, and 
there was no discussion of this fact, which the plain¬ 
tiff now claims is controlling, when the parties went 
231 for settlement on the 19th, and this despite the sec! 

retary’s statement in letter of September 23, ad¬ 
dressed to the defendant, that it was made aware of this; 
and I quote, “at the Title Company on August 19, 194$ 
for the first time (underlineation supplied), I was advised 
by Mr. Fuller in the presence of the broker that there wai 
in existence a 3 year lease”. That was the time to rais$ 
the question—yet the plaintiff preferred to bicker over 
metes and bounds. 

Nor can it be argued that mere possession of an unen¬ 
dorsed check and its display at settlement time by plain¬ 
tiff’s agent without more, constitutes a valid tender. Thb 
Court of Appeals has said in Kerr v. U. S., 71 App. D. C. 
222, 108 Fed. 2d 585, 586: “The word ‘tender’ is usually 
held to mean that the thing offered must be actually pro¬ 
duced and placed in such a position that control over it is 
relinquished by the tenderer so that the tenderee may reach 
out and lay hold of it.” Furthermore it is well to note 
the contract itself provided that a “deposit” (underlinea¬ 
tion supplied) of the cash payment with the agent or at 
the title company should be deemed and construed as a 
good and sufficient tender of performance. Neither was 
done. 
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The plaintiff corporation knew that there were tenants 
in possession, and it also knew that arrangements had been 
made to clear np the Honser matter and its own exhibit 4-A 
dated August 26, 1946 indicates there was no outstanding 
lease on the premises and the defendant was therefore 
ready, able and willing to go through in conformity with 
the terms of the contract. Again, the very terms of the 
contract of sale (plaintiff’s exhibit #1), provided that the 
date of acceptance of the contract by the seller was to be 
automatically extended until the matter of the so-called 
cloud on the title was determined. In the meantime the 
lessee had agreed to give up, for value, his leasehold and 
this some time before the settlement date according to the 
witness Phelps. 

Counsel will prepare tentative findings of fact and conclu¬ 
sions of law and prepare proper order. 

Matthew F. McGuire 
Associate Justice 

March 11,1948 

• • • • 

232 Filed Apr 8, 1948 Harry M. Hull, Clerk 

Objections of Plaintiff to Proposed Findings 
of Fact Submitted by Attorney for Defendant. 

1. Plaintiff objects to the statement in the Findings of 
Fact that time was not of the essence of the contract, be¬ 
cause this is a conclusion of law and not a finding of fact. 

2. In Paragraph 6, page 3, plaintiff objects to the 
statement that the only objection by plaintiff to compliance 
with the contract was that relating to the description of 
the land, and the further statement that the parties were 
advised that the employe of the Title Company who could 
settle such disputes was not present, and that said parties 
would have to wait for an answer. Plaintiff also objects 
to the last sentence in said paragraph reading “It was 
several days before the said Title Company advised said 
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parties that said right of way was not an encumbrance on 
the property . because there was no evidence that the 
Title Company had ever so advised the parties. 

3. Paragraph 7, page 4, states: “Said monthly rental 
agreement was assigned in blank by said Phelps. 77 Con- j 
trary thereto, the monthly rental agreement in evidence i 
indicated on its face that it was assigned by Phelps to 
Houser, the tenant. 

4. Paragraph 9, page 4, states: “The evidence dis- j 
closed that the reason for such refusal was that some 

i 

officers of the plaintiff corporation were not satisfied with | 
the proposed deal, and if the plaintiff corporation did j 
decide to repudiate or refuse to comply with said contract, j 
then its total liability would be limited to the for- ! 
233 feiture of the Five Thousand ($5,000.00) Dollars j 
deposit. 77 To the contrary, the evidence disclosed 
that the action of the plaintiff corporation in connection j 
with the contract was unanimous and the Secretary of the j 
plaintiff corporation testified that the language in the con- j 
tract with respect to the Five Thousand ($5,000.00) Dol- j 
lars forfeiture was his personal recommendation because j 
he testified he thought it was good business to limit the j 
liability in that manner. 

5. Paragraph 10, page 5, should set forth the date when 

the corporation was ready and willing, namely: August j 
26th. | 

6. Paragraph 12, page 5, states: “The plaintiff did not i 
sustain the burden of proof on any issue tendered 77 , and i 
the same is objected to because it is not a finding of fact j 
but is a conclusion of law. 

Milton Strasburger 
Milton Strasburger 
Attorney for Plaintiff I 

Tower Building 
Washington, D. C. ! 

This is to certify that a copy of the foregoing Objections j 
was mailed, postage prepaid, on the 19th day of March, j 
1948, to Messrs. Bauman and Burnett, c/o John F. Burnett, j 
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Esquire, attorneys for defendant, No. 600 ‘F’ Street, 
N. W., Washington, D. C. 

Milton Strasburger 
Milton Strasburger 
Attorney for Plaintiff 
Tower Building 
Washington, D. C. 

• • • • 

234 Filed Apr 8 1948 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause came on for trial and the Court, having 
heard the evidence and considered the same finds the facts 
and states the conclusions of law as follows: 

Findings of Fact 

1. Time was not of the essence of the sales contract of 
May 9,1946, plaintiff’s Exhibit No. 1. 

2. On May 9, 1946, plaintiff corporation and defend¬ 
ant corporation, by their duly authorized agents, entered 
into a certain, written contract (plaintiff’s Exhibit No. 1), 
whereby plaintiff agreed to purchase and defendant, 
(which was contract-owner only), agreed to sell certain 
parcels of real estate in this District, as described in said 
contract and in the complaint herein. The sale price 
thereof was $100,000, $40,000 thereof to be in cash and a 
first trust of $60,000 to be given to secure the balance. 

A deposit of $5,000.00 was made by plaintiff on account 
of said purchase price. 

3. Said sales contract provided, among other things, as 
follows: 

(7) Property is sold and shall be conveyed subject to 
an existing tenancy as follows: As stipulated on the re¬ 
verse of this contract. 

Seller agrees to give possession at time of settle¬ 
ment. 

235 (10) Settlement is to be made at the office of the 
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Agent or at the Title Company searching the title, 
and deposit with the agent or at the Title Company of the ! 
cash payment as aforesaid, the deed of conveyance and 
snch other papers as are required by the terms of tlhs! 
contract shall be deemed and construed as a good and ! 
sufficient tender of performance of the terms hereof. 

(13) Within Sixty (60) days from the date of accept-' 
ance hereof by the seller, or as soon thereafter as a report 
on the title can be secured if promptly ordered, and/or * 
survey, if required, the seller and purchaser are required! 
and agree to make full settlement in accordance with the! 
terms hereof. 

If the purchaser shall fail to make full settlement, the! 
deposit herein provided for shall be forfeited, in which 
event the purchaser shall be relieved from further liability* 
hereunder, 

On the reverse side of the contract there appears the fol-l 
lowing: j 

May 9th, 1946. 

It is understood and agreed by both parties, whose signal 
tures are on the reverse side of this contract, that posses^ 
sion of the property described herein, is to be given by the 
seller, at time of settlement. It is further understood and 
agreed that the purchaser may have the privilege of allow* 
ing the present tenants to continue renting said premised 
on a monthly basis, subject to the present rentals, which 


are as follows: 

i 

Crocie 

$15.00 per month 

Howser 

125.00 ” ” 

Wohlgemuth 

35.00 ” ” | 

Washington Crane Co. 

15.00 ” ” | 

i 

TOTAL RENTAL 

$190.00 ” 


United Food Stores Corp. 
Accepted: By Max C. Rubin, Pres. 

Purchaser 


Washington Housing Corporation ! 
Seller: By Frank T. Fuller, Pres. | 


| 

i 
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4. On August 16, 1946, the president and agent of the 
defendant corporation informed and advised the agent and 
secretary of the plaintiff corporation that the former had 

just learned that there was an outstanding lease on 
236 one of the parcels so contracted to be sold, but that 

an agreement had been made between the lessor and 
the lessee to cancel the lease and to rent that part of said 
parcel to the former lessee either as a monthly tenant or 
as a tenant entitled to a 90-day notice to quit, whichever 
the plaintiff corporation preferred. The plaintiff corpora¬ 
tion did not make any election thereon. 

5. Some time prior to August 19, 1946, Richard B. 
Phelps, (who had contracted to sell said parcels of land 
to the defendant corporation), and one Houser, (Phelps’ 
lessee of a portion of one of said parcels), had agreed by 
and between themselves that the said Phelps would buy 
said lease and the said lessee would surrender the same, 
prior to the date of settlement of said sales constract and 
in order that said Phelps could convey title to said prop¬ 
erty free of any tenancies thereon, except tenancies on a 
monthly basis. 

6. The agents of plaintiff and defendant corporations 
agreed to make settlement of said sales contract on Au¬ 
gust 19, 1946, at the offices of the District Title Insurance 
Company in this District. When the agent and secretary 
of the plaintiff corporation and the agent and president of 
the defendant corporation appeared at said Title Company 
for the purposes of said settlement, said secretary did not 
object to complying with the terms of said contract because 
said property was encumbered by a leasehold. His only 
objection to compliance with the contract was that, the 
deed, which described said parcels of land by metes and 
bounds, appeared to make said property subject to an en¬ 
cumbrance of a right of way. Upon consultation with an 
officer of said Title Company, said secretary and said presi¬ 
dent of the respective corporations were advised that the 
employe of said Title Company who could settle such dis- 


pute was not present and that said parties would have to 
wait for an answer. It was several days before the; 

said Title Company advised said parties that said: 
237 right of way was not an encumbrance on the prop¬ 
erty which plaintiff had contracted to purchase. 

7. Pursuant to said agreement of said Phelps and said, 
Houser, the said lease was marked “Canceled” on or be¬ 
fore August 19, 1946, and a monthly rental agreement was 
substituted in lieu thereof. The latter instrument (defend] 
ant’s Exhibit No. 3) was deposited with said Title Comi 
pany before said Title Company advised the said parties 
to said sales contract that the property which was the sub¬ 
ject of the sale was not encumbered by a right of way. 
Said monthly rental agreement was assigned in blank by 
said Phelps. 

8. On August 19,1946, at the place of settlement of said 
contract, the said secretary of plaintiff corporation did 
not make a tender of a deposit of the balance of the pur¬ 
chase price as required by said sales contract. He did not 
comply with paragraph (10) of said sales agreement in that 
he did not deposit a cash payment and he did not, at any 
time, relinquish control over a check (not certified) which 
was made payable to him, but not endorsed by him, but 
which he stated was in an amount sufficient to make settle¬ 
ment. 

9. Before the sales contract of May 9,1946, (plaintiff’s 
Exhibit No. 1), was executed by plaintiff corporation, the 
secretary and agent of said corporation, for and on behalf 
of plaintiff corporation, insisted that paragraph (13) 6f 
the printed contract be revised so as to provide that in the 
event of the failure or refusal of the plaintiff to carry out 
the terms of the contract, the said plaintiff could not be 
made to specifically perform. The evidence disclosed thfct 
the reason for such revisal was that, some officers of the 
plaintiff corporation were not satisfied with the proposed 
deal and, if the plaintiff corporation did decide to repudi¬ 
ate, or to refuse to comply with, said contract, then its total 
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liability would be limited solely to the forfeiture of the 
$5,000 deposit. It thus appears that Plaintiff agreed 
238 that defendant’s measure of damage, in event of 
plaintiff’s said repudiation or refusal to comply, 
was $5000. 

10 The defendant corporation was ready, able and 
willing to carry out the terms of said sales agreement upon 
its part agreed, in that (1) the title to said property was 
free and clear, and (2) all of the tenancies on said parcels 
were on a monthly basis, and (3) a duly executed and suf¬ 
ficient deed was.tendered to plaintiff’s agent and secre¬ 
tary. 

• • • • 

11. The date for settlement of the said sales contract 
was automatically extended by the terms of the paragraph 
(13) thereof, in that on August 19,1946, the said secretary 
and agent of the plaintiff corporation questioned the de¬ 
scription of said property in the executed deed which de¬ 
fendant corporation tendered on said date and by reason 
thereof it became necessary to delay settlement, as by said 
contract provided, until it could be ascertained whether or 
not the said property was being sold free and clear of any 
encumbrance in the nature of a right of way over a por¬ 
tion thereof. 


Conclusions of Law 

L Time was not of the essence of the sales contract, 
plaintiff’s Exhibit No. L 

2. The plaintiff failed and refused to comply with the 
terms of said sales contract and this without legal justifi¬ 
cation or excuse. 

3. The defendant was ready, willing and able to comply 
with the terms of said sales contract within the time pre¬ 
scribed by the terms thereof. 

4. At the trial of the issues of this cause plaintiff relied 
upon a ground for repudiation of said sales contract, which 

was different than, and entirely distinct from, the 
239 ground relied upon at the date of settlement of said 
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contract and plaintiff is thereby estopped to relyj 
upon the ground of repudiation alleged at said trial 

5. The plaintiff failed and refused to make legal tender; 
and deposit of the purchase price of said property to the 
defendant, as provided by the terms of said contract. 

6. By the terms of said sales contract, the date for 
settlement of said sale of said property was extended 
from August 18, 1946, until the question of whether or not 
the said property described in said sales contract was sub-, 
ject to an encumbrance by reason of a right of way was 
settled. Defendant was ready, willing and able to comply 
with all of the terms required of it by said sales contract 
before the latter question was determined. 

7. The defendant was and is entitled to retain said 
deposit of $5,000.00 made by the plaintiff as damages suf¬ 
fered by defendant by reason of plaintiff’s aforesaid de¬ 
fault. Such was the contract of both parties. 

8. The court finds for the defendant The defendant is 
entitled to judgment, with costs, and it is by the Court, this 
8th day of April, 1948, 

ORDERED, that the clerk enter said judgment for de¬ 
fendant. 

Matthew F. McGuire 
Justice 

i 

• • • • 

i 

i 

240 Filed Apr 21 1948 Harry M. Hull, Clerk j 

Judgment 

This cause came on for trial before the Court, without 
a jury, on January 23,1948, both parties being represented 
by counsel, and the issue having been duly tried and the 
Court having made a finding for the defendant, it is by 
the Court, this 21st day of April, 1948, 

ADJUDGED and ORDERED, That plaintiff take noth¬ 
ing, that the action be and it is hereby dismissed on the 
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merits, that defendant have and recover from plaintiff his 
costs in the action, and that defendant have execution 
therefor. 

Matthew F. McGuire 
Justice 

• • • • 

205 Filed Sep 23 1947 Charles E. Stewart, Clerk 

• • • • 

207 Deposition of BICHARD B. PHELPS, a witness 
of lawful age, taken on behalf of the plaintiff in 

the above-entitled action, wherein United Food Stores 
Corporation is the plaintiff and Washington Housing Cor¬ 
poration is the defendant, pending in the District Court 
of the United States for the District of Columbia, pursuant 
to notice, before Lloyd L. Harkins, a notary public in and 
for the District of Columbia, at the offices of Alderson Re¬ 
porting Company, 306 Ninth Street N. W., Washington, 
D. C., at 2:00 o’clock p. m., Wednesday, September 10, 
• 1947. 

APPEARANCES: 

On behalf of the plaintiff; 

Milton Strasburger 
On behalf of the defendant; 

John H. Burnett. 

208 Rickard B. Phelps 

a witness of lawful age, was thereupon duly sworn, 
and being examined by counsel, testified as follows: 

Direct Examination 
By Mr. Strasburger: 

Q As the owner of certain parcels of land on Reed 
Street, you made a contract in May, 1946, to sell the land 
to the Washington Housing Corporation; is that right? A 
Yes. The date I don’t remember, but I did enter into a 
contract with the Washington Housing Corporation. 
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Q Now, when yon entered into the contract to sell the 
land, there were some tenants in possession; is that right!? 
A Yes, sir. 

Q One of them was a man named Honser? A Yes, 
sir. 

Q He had a lease on the property for a term? A Yes, 
sir. | 

Q Bid yon tell the Washington Honsing Corporation 
at the time yon made yonr contract, abont Mr. Honser 
having a lease on the property? A Yes, sir. 

Q What kind of a lease was it? For how long? A 
It was for one year. 

Q Bid yon, at the time yon made yonr contract, 
209 make any agreement with the Washington Honsing 
Corporation that yon were to deliver possession of 
this property in its entirety at the time the deal was 
closed? A No, sir. My understanding with them was, if 
this is the time to say this, that I was to sell the ground 
for a certain stipulated price. When the contract was 
signed, I said, * 4 There are four tenants there. They are 
Wohlgemuth, Crocie, Washington Crane Company, and Mr. 
Honser. Yon will collect the rent.’ 7 j 

He said, “ Leave the tenants there, and we will collect the 
rent until such time as we use the property. 77 

Now, that was the understanding. 

Q Bid there come a time later when the Washington 
Honsing Corporation, through one of its officers, asked 
yon to get Mr. Honser out of the property? A No, sir.! 

Q Bid yon have any arrangement later to get Mr. 
Honser off of the property? A I will tell yon just what 
it cost. It cost me $1,500 to get Mr. Honser off. I paid 
him in cash. 

I said, “If yon are compelled to move inside of a year, 
I will give yon back the rent that yon pay, 77 which I did, 
pins abont $400. 

Q Bid yon take any steps at any time to get Mr. Honser 
to relinquish his lease? A I asked him to and, 
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210 with that understanding, he agreed to relinquish 
the lease. 

He said, “You are the only man on earth that I would 
release it for.” 

I gave him $1,500 in cash to get out 

Q Did he first say that he would like to have a new 
arrangement whereby he could stay for ninety days? A 
Yes, I think he did; but I had no authority to give him 
that permission. The place was sold. I told him the 
terms of the sale and what they wanted, and turned him 
over to the Washington Housing Corporation. 

Q Did you feel that you had any obligation to get Mr. 
Houser off of the property? A None in the world. We 
had had the understanding that he would remain there 
and that they would collect the rents. 

Q Why then did you pay the $1,500? A Simply be¬ 
cause I had told him. If I had told him $4,000, no matter 
when he was to get off, I would have paid him the $4,000. 

Q It was because of your arrangement with Mr. Houser 
that if he had to get off or did get off, you would give him 
some money? A That is right. I would return him the 
money that he had paid, which I did, plus about $400, as 
I have said. 

Q Can you tell us the date when you paid him 

211 the money? A No. The first money I gave him 
was $250 out of my pocket in cash or in currency. I 

think it was the day that the sale was consummated that I 
gave him the $1,250 in a check. I don’t remember the 
date exactly. It was within four days of August 15,1946. 

Q How do you remember that it was within four days 
of August 15th? A I drew a check for the amount. Now, 
my mind may be playing tricks on me, but there is a paid 
voucher and a cancelled check, and so forth. 

Q You mean you have a cancelled check? A Yes, sir. 

Q Have you get it with you? A No, sir. 

Q How do you, without having the check with you, fix 
the date when you paid him the money? A Well, it was 
about the date that the deal was consummated. 
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Q The deal was consummated between yon and the 
Housing Corporation on August 26th; don’t you remember 
that! A Of 1946? ' 

Q Yes, of 1946. A I thought it was on August 15th. 

Q No, it wasn’t August 15th. 

MR. BURNETT: He may be speaking of a different 

212 date than you are. 

THE WITNESS: I think you will find that it 
was August 15th. 

BY MR. STRASBURGER: 

Q But that wasn’t the date that you closed the deal 
at the Washington Housing Corporation? A Yes, sir, 
that is the date. 

Q Could you produce the check that you gave on that 
date? A I never gave a check on that date. I gave him 
one check of $1,250. Yes, I can produce the check without 
question. I don’t know whether it would be on that date 
or not, but it is about that date. 

Q The check would be dated the date that you gave 
him the check? A Absolutely. 

Q You will be able to produce that? A Yes, without 
question. I think I took his receipt for the $250. I thiuk 
I did. | 

Q I don’t care about the $250. 

Here is a settlement sheet in Case No. 324,107. It is the 
settlement sheet of the District Title Insurance Compaiiy 
with the Washington Housing Corporation on these two 
lots that we are talking about. It shows the purchase 
price of $80,500. A That is correct. j 

213 Q There was a deposit originally of $1,000, and 
there were deferred payments. It was approved by 

Frank Fuller. You will notice from the date of that settle¬ 
ment sheet that it was August 28, 1946. Look at the 
date. Is that your sale? 

MR. BURNETT: That is the buyer’s settlement sheet. 
That is not the seller’s settlement sheet. 

MR. STRASBURGER: The buyer’s and the seller’s 
would be on the same date. 
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MR BURNETT: They may or they may not. Yon see, 
that is made np as of the date the consummation is made. 
Now, if the seller comes in two or three days before and 
he makes np his sheet and approves it, it may bear a dif¬ 
ferent date. Bnt then they have a buyer’s settlement sheet 
which may be made np at a different date, and the buyer’s 
settlement sheet may be different than the seller’s settle¬ 
ment sheet 

BY MR STRASBURGER: 

• Q Bnt the usual custom is that they are made up at the 
same timet A That is usual 

Q Were you there on the day when the settlement was 
made at the title company! A I was there. Do you mean 
the day the settlement was made between the Washington 
Housing Corporation and myself? Q Yes, that is what I 
mean. A Yes, I was there. 

214 Q Now, at that time there was a statement made 
out for you as the seller and also a statement made 
out for the Washington Housing Corporation as the buyer? 
A Yes. 

Q The buyer’s statement is dated August 28, 1946, so 
yours would be the same, wouldn’t it? Look at the date. 
A That doesn’t mean a thing to me. I have my settle¬ 
ment sheet I am convinced that it was on August 15th 
because the payments were due on February 15th and 
again on August 15th. That is why I am quite certain that 
it was August 15th. The note stated August 15th. 

Q Your contract with the Washington Housing Corpo¬ 
ration was dated March 29, 1946? A They made a de¬ 
posit at that time. 

Q That is the date of the contract Look at the con¬ 
tract (A document was handed to the witness.) A 
That is the contract, but it wasn’t settled at that time. 

Q This is the date when you originally made the con¬ 
tract? A That is right. 

Q Now, the contract called for settlement within 150 
days? A That is right, as I recall. 


Q So 150 days from March 29th would be An- 

215 gust 29th. A I wouldn’t say. I can’t get away 
from August 15th as the date because the semi¬ 
annual interest was paid on February 15th and again on 
August 15th. 

Q When you produce your settlement sheet of the 
sale, it will show the date that you settled? A That is 
right ! 

Q That date will also be shown by the check that you 
gave to your tenant that you just spoke of? A I am not 
certain that I gave the check to the tenant on that date, 
but I gave it to him within two or three days of that date. 
I may have given it to him on that date. 

Q When you gave him the money, did he give you a 
paper of some kind by means of which he cancelled his 
own lease or took a new lease? A He didn’t take any 
lease after that 

Q You had nothing to do with the lease? A There 
was no lease after that at alL The date when he should 
get out was left entirely in the hands of the Washington 
Housing Corporation and himself. I used my influence, 
you understand. I knew Houser well, and I asked him to 
get out as soon as he could. 

Q But you never saw any of the papers connected with 
it? A No. There were no papers connected with it 

Q If there were any papers, you had nothing to 

216 do with them; is that right? A That is right 

Q You don’t remember that he originally wanted 
90 days to get out? A He did want 90 days to get out ! 

Q When he wanted 90 days to get out, did you have 
him talk with anybody about the 90 days? Did Mr. Fuller 
say to you anything about the 90 days? A I don’t recall 
that he did. 

Q Do you recall that you had a talk with Mr. Houser 
about the 90 days? A When he went in there, I told 
him that I had the place for sale and that his lease would 
terminate when the place was sold. If he hadn’t been in 
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there for a year, I agreed to pay him all that he had paid 
me. As I have stated, I paid him $1,500 to get out, and he 
had paid me some $1,150 or $1,200. 

Q That was a verbal agreement? A That is right 

Q It wasn’t in the lease itself? A No, sir, it was not 
in the lease. 

Q You don’t have to do it now, but by mail will you 
send in the sheet that you have with the lawyer’s title 
company and also the check that you received from the 
lawyer’s title company, as well as the check that you gave 
to Mr. Houser. A I will do that, with the under- 

217 standing that they will be returned to me. 

Q You can address them to the reporting com¬ 
pany here. A All right. 

MR. STRASBURGER: That is all I have. 

Cross Examination 
BY MR. BURNETT: 

Q Mr. Phelps, I show you this paper which has been 
marked Defendant’s Exhibit No. 1. This is the contract 
that you had with the Washington Housing Corporation to 
sell this property about which we have been talking, isn’t 
it? A Yes, sir. 

Q You will notice in here that it says, “Seller agrees 
to give possession at the time of settlement.” A Yes. 

Q Now, when you signed this contract, Defendant’s 
Exhibit No. 1, you agreed that when you settled, got your 
money, and gave the deed, the land would be free of ten¬ 
ancies ; is that right ? A That is right. 

Q Now, Mr. Fuller, for the Washington Housing Cor¬ 
poration, asked you who those tenants were, didn’t he? 
A That is right. 

Q He also asked how much they paid? A Yes, sir. 

Q Now, he came to you some time after you 

218 signed this contract, Defendant’s Exhibit No. 1, and 
told you, did he not, that the Washington Housing 
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Corrporation had made a contract to sell the property? A 
That is right. j 

Q He also told yon that the people to whom the Wash-! 
ington Housing Corporation had sold the property had 
the option to keep the tenants or to put them off? A • 
That is right. 

Q He told you that? A That is right; I think that! 
is correct. 

Q I will show you Defendant’s Exhibit No. 2, which is 
the contract that the Washington Housing Corporation 
made to sell the property. I will show you the reverse 
side of it. Did Mr. Fuller show you the reverse side of 
Defendant’s Exhibit No. 2 where it says in substance at! 
the top in typewriting that the buyer has the privilege of! 
taking the property with tenants or with the tenants off?! 
A Yes. I asked him what I was to do about it. He said,' 
“Leave them stand there.” This is what my memory has| 
on it. Building materials were hard to get, and they didn’t! 
know but what it might be a year before they would be 
able to get priorities to build the building. 

Q Your memory is being refreshed now as you think 
back on it? A Yes, sir. 

219 Q He came to you and stated that the Washing¬ 
ton Housing Corporation had made a contract to 
sell, and he said to you in substance: These tenants are 
on there, and Mr. Houser has a lease? A That is righti 

Q .The rest of them had no lease? A They had nd 
written lease. 

Q Mr. Fuller then said, “The people that have agreed 
to buy it have the privilege of letting the tenants stay or 
getting them off, and I want to find out from you now what 
these tenants want.” Is that right? A Yes, sir. 

Q You told him that Mr. Houser was the only one that 
had a lease extending beyond the sale date? A Yes. 

Q Mr. Fuller, did he not, then told you that the pur¬ 
chasers had told him that it was going to be some time 
before they could get their building materials and that they 
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had indicated that there might be some desire to let the 
tenants stay in order hat they might get an income from 
the property while they were waiting; is that right? A 
That is exactly true. 

Q Then Mr. Fuller said, “What about Houser ?” You 
said, “Mr. Houser would like the privilege of signing a 
monthly agreement with the privilege of having 90 

220 days before they can put him out. ’ ’ A That is 
right 

Q Mr. Fuller then told you that he would see what he 
could do about it? A That is right. 

Q Soon after he left he came back to you, did he not 
and told you that he wasn’t able to get any statement from 
the people who were buying the property about giving 
Houser ninety days and that he was going to have to insist 
that all of the tenants surrender their possession; is that 
right? A That is right 

Q Then it was that you paid Houser or agreed to pay 
Houser to turn loose of his lease? A No. I agreed to 
pay him when he went in there. 

Q I am wrong. Having agreed when he went in there 
that if the occasion arose when he would have to get out, 
you made the agreement as you have heretofore said. 
Then when Mr. Fuller came back and told you that the 
tenants would have to get out and that the Washington 
Housing Corporation would have to insist on having these 
premises free of all tenancies, you carried out your con¬ 
tract with Mr. Houser? A That is right. I only had a 
verbal agreement with Mr. Houser. 

Q Did Mr. Houser have a written lease? A He had a 
written lease. He turned it back to me. 

221 Q He turned it back to you? A Yes, sir. 

Q What was marked on it, do you recollect? 
Was it cancelled? A It was cancelled. 

Q It was marked “cancelled?” A Yes, sir. As I re¬ 
call, it was marked “cancelled.” 

Q You left that at the title company? A I don’t have 
a definite recollection on that 
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Q But you exhibited the lease to the title company? A 
That is right 

Q To show them that the Houser tenancy had been ter¬ 
minated? A That is right 

Q That was before you gave your deed and made your 
settlement or at the same time? A I think it was at the! 
same time. 

Q Your understanding throughout the entire transac¬ 
tion was that you were to deliver title to these premises 
free of the tenancies, and when it came time to settle you! 
did deliver title free of all tenancies? A That is right 
Mr. Fuller told me that they were not anxious to dispose 
of the tenants and that they would remain there. 

222 Q That was at first? A That is right. They 
collected the rent. I said, “That is out of my handsJ 
It is up to you.” 

Q He told you later then that these people wouldn’t tell 
him what they wanted, and he was going to have to insist 
on delivery of title free and clear of the tenants? A That 
is right | 

Q You did make delivery of title, free and clear of any 
tenants? A That is right, as far as I am personally con! 
cemed. 

MR. STRASBURGER: You knew when Houser did 
move off? 

THE WITNESS: Yes, sir. He moved off within the 
time that he told me he would move off. 

BY MR. BURNETT: 

Q At about the time that you made settlement, Mr. 
Fuller told you that the people that were going to buy 
from him had refused to go through with the deal? A 
That is right. 

Q And he said then, insofar as the Washington Housing 
Corporation was concerned, that he would want some kind 
of agreement that Houser was going to get out? A That 
is right. 

Q So you and Houser entered into a written agree- 

■ 
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ment? A That is right. 

Q I show you Defendant’s Exhibit No. 3 and ask you 
if that is the written agreement that you have just 

223 spoken about, dated August 19, 1946? A That is 
right. 

Q That is the agreement that you signed? A That is 
right. 

Q On that very same day you signed that agreement to 
blank? A That is right. 

Q You just signed it in blank? A That is right. 

Redirect Examination 
BY MR STRASBURGER: 

Q Who prepared that agreement? A I don’t know. 
I believe Washington Housing Corporation. 

Q Now, are you sure that the date set forth on here, 
August 19th, is the date that you signed the contract, or 
was that date put in? A No, that date was not put in. I 
don’t remember signing anything that wasn’t dated. 

Q Well, it may have been. You may have signed that 
on August 28th or 26th? A I am of the impression that 
I did not. 

Q You are not sure about it? A I wouldn’t bet my 
life on it 

Q What time of the day did you deliver this to 

224 Mr. Fuller? A That I wouldn’t know. 

Q Was it morning, afternoon, or night? A I 
wouldn’t say. It wasn’t at night, I am certain. 

Q Isn’t it true that you first signed this and brought it 
into the title company and left it with the title company 
the day that you consummated your deal and approved the 
settlement sheet? A That I wouldn’t say from memory. 

Q You don’t recall? A No, sir. But I am certain 
that there was no date inserted because I don’t ever recall 
signing a paper that was not dated if it had any monetary 
value. 
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Q Yon might not have noticed the date at the time it 
was handed to you? A I wouldn’t say that I did. I 
would say that I did notice the date. ! 

Q But you are not able to say whether you delivered 
that before the settlement day at the title company? A 
No, sir, I wouldn’t say. 

Q Now, you are going to furnish us, as I understand 
it, with the documents that were mentioned a little while 
ago? A Yes, sir, the settlement sheet and the cancelled 
check to Mr. Houser. 

MR. STRASBURGER: That is all I have, j 

i 

225 Recross Examination 

i 

BY MR. BURNETT: j 

Q About this date on Defendant’s Exhibit No. 3, on the 
reverse side, written in ink, along toward the bottom, there 
is August 19, 1946. Is that your handwriting? A That 
looks something like it, but this does not. 

Q You signed it? A Yes. Unquestionably that is 
my signature. 

Q But you don’t know whether you put that date up 
there or whether somebody else put it there? A No,iI 
wouldn’t say. j 

MR. BURNETT: All right, that is all. 

MR. STRASBURGER: That is all we want of yon, 
Mr. Phelps. Thank you very much for coming in. 

It is hereby stipulated by and between all the parties 
that the signature is waived. ! 

MR. BURNETT: Yes. 

226 UNITED STATES OF AMERICA i 

DISTRICT OF COLUMBIA j 

I, LLOYD L. HARKINS, a notary public duly com¬ 
missioned and qualified in and for the District of Columbia 
of the United States, aforesaid, do hereby certify that, 
pursuant to notice, there came before me on the 10th day 
of September, A. D. 1947, at 2:00 o’clock p. m., in the office 
of Alderson Reporting Company, 306 Ninth Street NW., 

i 


i 
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Washington, D. C., the following-named person, to wit, Mr. 
Bichard B. Phelps, who was by me duly sworn to testify 
the whole truth and nothing but the truth of his knowledge 
touching and concerning the matters in controversy in this 
action, and that he was thereupon carefully examined, upon 
his oath, and his examination reduced to writing under my 
supervision and that the deposition is a true record of the 
testimony given by the witness; and that the signing of 
the deposition herein was waived by the parties hereto. 

I further certify that I am neither attorney or counsel 
for, nor related to or employed by, any of the parties to 
the action in which this deposition is taken, and, further, 
that I am not a relative or employee of any attorney or 
counsel employed by the parties hereto or financially in¬ 
terested in the action. 

In witness whereof, I have hereunto set my hand and 
affixed my notarial seal this 12th day of September, 
227 A. D. 1947. 

Lloyd L. Harkins 
Notary Public in and for 
the District of Columbia. 

My commission expires July 31, 1952. 

Cost $12.60 

* * * * 

24 THE COURT: Now, gentlemen, as I see it, this 
case resolves itself pretty much down to a question of 
law, doesn't it? If the fact, the underlying fact, is admitted— 

MR. HORNSTEIN: There is a big dispute underlying 
what happened at the title company. They say there was 
some dispute and refusal on my part, based on the right of 
way. 

THE COURT: Let me say this. I understand that their 
position in the matter is this—and I draw this inference from 
Mr. Burnett's statement—this business about the lease was 
an aftermath, an after-thought, so to speak. 



29 


MR. HORNSTEIN: That is their contention. 

THE COURT: That your refusal to go through with it it 
the time of settlement was predicated on the fact that yon 
claim they were not getting what they bargained for from the 
standpoint of the footage. i 

MR. HORNSTEIN: Which I dispute. j 

THE COURT: There was a right of way. So having that 
fact decided one way or the other, you see, you still have the 
basic fact, if it becomes material as to whether or not la 
tenancy of the character that is involved here is of such weight 
legally as to permit a plaintiff to rescind, now, isn’t that 
it? 

25 MR. HORNSTEIN: And one other point, whether 
or not they had title which they could convey on that 
date, which they themselves say they did not get until the 
28th of the month. 

THE COURT: Well, now, I am merely trying to narrow 
the issues factually so we can go right ahead and dispose of 
this case as quickly as possible. I don’t want to prohibit 
either side in the trial of the case, but I do think if we can 
narrow the case down to its basic factual issues, we can 
dispose of it all the more quickly. 

MR. BURNETT: And we will show by written instrument 
that on the 19th there was a monthly tenancy by written 
agreement. 

THE COURT: Then let’s merely confine the taking of evi¬ 
dence to those basic facts. 

MR. HORNSTEIN: Shall I take the stand? 

i 

Evidence on Behalf of the Plaintiff 

! 

Thereupon, 

I 

David Homstevn 

was called as a witness for and in behalf of the Plaintiff and, 
having been first duly sworn, was examined and testified as 
follows: 


30 


Direct Examination 
BY MR. STRASBURGER: 

Q Mr. Horastein, how long have you been a member of 
the bar? A Twenty-one years. 

26 Q What position did you hold on May 9 with the 
United Food Stores Corporation? A Secretary and 

counsel. 

Q Who negotiated this transaction? A I did, with Mr. 
Barney O. Weitz. 

Q Mr. Weitz was an agent? A An agent. 

Q For whom? A The Washington Housing Corpora¬ 
tion. 

Q I hand you this paper and let you explain to the court 
what it is. 

(The document above referred to was shown to the wit¬ 
ness.) 

A This is the contract which was signed by the United 
Food Stores Corporation, as purchaser, and the Washington 
Housing Corporation, as contract seller. 

MR. STRASBURGER: I offer that in evidence. 

THE COURT: Any objection? 

MR. BURNETT: No. 

THE COURT: The document will be marked as Exhibit 
No. 1 of Plaintiff. 

(The document above referred to was marked Exhibit No. 
1 of Plaintiff.) 

BY MR. STRASBURGER: 

0 Now, Mr. Horastein, first of all, when the contract was 
being negotiated, did you state to Mr. Weitz what the 

27 purpose of the Plaintiff was in acquiring the land? 
A Yes, sir. 

Q What was the purpose? A I stated to Mr. Weitz 
that they wanted to buy some ground on which they could 
construct a warehouse building. 

Q They are engaged in the wholesale grocery business? 
A Yes, sir. 
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Q What kind of priority on building? A An A-l at that 
time. ' | 

Q Was anything said during the course of your negotia¬ 
tions with Mr. Weitz as to possession of the land? A Yes, 
sir. 

Q What was said? 

MR. BURNETT: When was that? 

THE WITNESS: I will explain that. When Mr. Weitz 
first came to me, I think it was in May of 1946, and he called 
to my attention this piece of ground. As a result of his 
calling it to my attention, I called it to the attention-of the 
board of directors of United Food Stores, which consisted 
of nine men. Together with a group of four or five of those 
nine men on a Sunday in May we visited the property, and 
we saw this ground, which, as I recall, did not have any- 
building on it, unless there was a shack maybe, but there 
were supplies and other evidences of somebody using the 
ground. 

Based on our inspection of it, I was authorized to 
28 enter into a contract, and I then saw Mr. Weitz again 
in the month of May, 1946, and told him that we 
wanted it for the purpose of building a warehouse; and there 
then arose a discussion of the occupancy of the property by 
tenants, and I told him that we, of course, would have to 
have it free of any tenancy, and as a result of that discussion, 
the language on the back of the contract was drafted by me 
and handed to Mr. Weitz, and the typewriting in the contract, 
which was eventually signed, was performed by him away 
from my office, but it is language which I drafted. 

* * * * 

I 

30 BY MR. STRASBURGER: j 

Q Now, Mr. Homstein, was the date of settlement 
agreed on? A Yes. It was August 19, 1946. 

Q Before the date of settlement, did Mr. Weitz have any 
conversation with you? 

* * * * 
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31 THE WITNESS: There was. About two or three 
days before the date of settlement, Mr. Weitz came 

to my office and told me that he had learned that there was 
a long term lease on the property. 

THE COURT: Is that name Wise? 

THE WITNESS: Weitz. W-e-i-t-z, I think it is. 

MR. BURNETT: That is correct. 

THE WITNESS: He told me that he had learned there 
was a long term lease on the property, and was I in a position 
to state what the United Food Stores Corporation was willing 
to do about it? 

THE COURT: Who is he? 

THE WITNESS: The man who negotiated the sale of 
the property. 

THE COURT: Identify him. 

THE WITNESS: The agent for the Washington Housing 
Corporation, and the only man with whom I negotiated for 
the purchase. His full name is Barney 0. Weitz. 

BY MR. STRASBURGER: 

Q Did you say what he said? A He told me that he 
had just recently learned of a long term lease on the property, 
and wanted to know if I could tell him what the position 
of the United Food Stores Corporation would be with 

32 respect to that. And I told him that if there was any 
deviation from the contract, I couldn’t agree to it. 

Q Did you have any further conversation with him be¬ 
tween that date and the date of settlement? A Not until 
we got to the title company. 

Q And during that period did you ever have any con¬ 
versation about the same subject with Mr. Fuller, who is an 
officer of the defendant? A My very best recollection is 
that I did not. 

Q Did you go down to the title company on the 18th? 
A The 19th of August. 

Q The 19th of August? A Yes, sir. 

Q What happened there? A When I got into the title 
company, Mr. Johnson, the settlement clerk, was there; Mr. 



Weitz was there; Mr. Fuller was there; and I was there; 
and I am not in a position to say whether or not anybody else 
was there. There may have been. And at that time Mr. 
Fuller handed to me what at that time looked to me like a 
two or three-page legal document, on legal size paper, double 
spaced, and he said to me: “There is a lease for three years—’’ 
My recollection is that he said three years. “—on the property 
in favor of Mr. Houser.” But he said that Mr. Phelps, the 
contract seller, had made some arrangements to ter- 

i 

33 minate that lease. And Mr. Fuller wanted to know 
if I would agree to the form of this paper which he 

showed me. 

I looked at it very hurriedly, and I saw a ninety-day notice 
provision, and I said to Mr. Fuller, “the executive manager 
of the United Food Stores is on the West Coast, the president 
is out of the city—” the president of the company “—and I 
cannot agree to that. I would like to have a thirty-day 
extension of time of the settlement to determine the question 
of whether or not they would waive the provision of the 
contract which says we were to get possession at settlement 
with the privilege of letting the tenant stay there on a 
monthly basis if we decided to do it.” 

He refused and said he saw no reason for an extension of 
time. 

i 

Incidentally, there was a discussion at that time about a 
right of way. 

Q How did that arise? A The settlement clerk—I am 
not sure whether it was the settlement clerk or not, but some¬ 
one there—it might have been Fuller—mentioned the fact 
that there was a right of way involved, and at Mr. Fuller’s 
suggestion, he and I, and possibly Mr. Weitz, went upstairs 
to talk to one of the title officers, and he indicated to all of us 
that that was not a problem. 

I told Mr. Fuller that I wasn’t concerned about it, 

34 because if we took it it would be with the title company 
certification, and that that was no problem at all. 

And we then came downstairs, and the lease situation, which 
I have described, took place. 
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MR. STRASBURGER: Now, may it please the Court, the 
title company man is here with some papers from the title 
company, and I would like to show Mr. Hornstein the docu¬ 
ment that was referred to. 

* * * * 

BY MR. STRASBURGER: 

Q Now, at that time, Mr. Hornstein, did you have this 
paper with you? 

THE COURT: For the purposes of the record, you are 
showing the witness what purports to be Plaintiffs 

35 Exhibit No. 2, marked as such for identification, which 
presumes to be what? 

(The document above referred to was marked Plaintiffs 
Exhibit No. 2.) 

THE WITNESS: It is a check dated August 16, payable 
to my order, for $37,500, signed by the United Food Stores 
Corporation. 

BY MR. STRASBURGER: 

Q Did you offer that at that time? A I exhibited that 
check at the time, and told Mr. Fuller that I was ready to 
make settlement in accordance with the terms of the contract; 
but that it was my judgment that the existence of the lease 
was a deviation from the terms of the contract, and I was 
unwilling to settle unless they gave me an extension of time 
in which to take it up with my principals. 

Q Does that check represent the deferred purchase money? 
A It is a thousand or two dollars above what we would 
have needed. 

Q Was any objection made to the form of the check by 
anybody? A By nobody. 

Q Look at these pages of the title company and see 

36 if you find the paper that you referred to. A Yes, 
I find the paper that was shown to me by Mr. Fuller 

at the title company on that occasion. 

Would Your Honor like me to identify it? 

THE COURT: Yes, for the record. 
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THE WITNESS: It is an unsigned paper dated August 
12, prepared for the signature of John H. Houser. 

BY MR. STRASBURGER: ! 

Q What does it say in that? A I would like to have it 
marked. 

MR. STRASBURGER: I will offer that in evidence. 

THE COURT: Any objection? 

MR. BURNETT: None. 

THE COURT: There being no objection, it will be re¬ 
ceived. 

(The document above referred to was marked Plaintiffs 
Exhibit No. 3, and received in evidence.) 

THE COURT: It purports to be an instrument whereby 
Mr. Houser acknowledges receipt of $250 from Mr. Phelps, 
the actual owner of the premises, and a further obligation 
upon the part of Mr. Phelps to pay Mr. Houser the balance 
of the difference between $250 and $1500. 

THE WITNESS: That is right. 

THE COURT: As consideration for his relinquishment 
of his lease. 

THE WITNESS: That is right. And I stated at the 
time to Mr. Houser, looking at this quickly, that as soon 
37 as I saw the ninety-day notice on here, I said I was 
not in a position to go through with the settlement 
because that was a deviation from my authority. He wanted 
me to approve it as to form, so as to get it executed. 

BY MR. STRASBURGER: 

Q Was any other paper exhibited by Mr. Fuller? A My 
best recollection of seeing this is that it was accompanied by 
either one or two pages beneath it, which I did not look at, 
but I assumed they were copies of it, because my recollection 
is that when this was handed to me it consisted of more than 
one sheet. 

MR. STRASBURGER: Now, it has been stipulated that 
certain documents—letters—should be admitted in evidence, 
and I offer these in their entirety to save time. 


I 
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THE COURT: What do they purport to be, Mr. Stras- 
burger, from the standpoint of relevancy to the issue involved 
here? 

THE WITNESS: Shall I tell Your Honor? 

The first is a letter from me, dated August 21, to Washing¬ 
ton Housing Corporation, confirming what happened at the 
title company on the 19tth. 

MR. STRASBURGER: Show it to the Court. 

THE WITNESS: Sent by registered mail. 

THE COURT: Identify them for the record seriatum. 

MR. STRASBURGER: I didn’t hear the last word. 

THE COURT: In order. 

28 THE WITNESS: The first is a letter dated August 

21, sent by me to the Washington Housing Corporation 
by registered mail, and a copy sent to the District Title 
Company. 

BY MR. STRASBURGER: 

Q What did you say in that letter, just briefly? 

THE COURT: I read that. 

BY MR. STRASBURGER: 

Q All right. Go to the next. A A letter dated August 
26, addressed to me by the Washington Housing Corporation, 
advising me that as at August 26 there were no leases in 
effect at that time. 

THE COURT: I read that. 

THE WITNESS: The next is a letter dated August 27, 
1946, addressed to me by the Washington Housing Corpora¬ 
tion, stating among other things that: 

“You—” meaning me “—were advised on the appointed 
time for settlement that arrangements had been made for 
the cancellation of the unrecorded lease which was exist¬ 
ent.” 

THE COURT: Let me see. I haven’t that here. I 
have a letter of August 27,1946. 

MR. BURNETT: That is what he is just reading. 

THE COURT: That is the third one, isn’t it? 

THE WITNESS: That is right. 
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THE COURT: All right I have that Notice 

39 of forfeiture—that’s what that amounts to. 

THE WITNESS: Yes, and if the Court please, j 
it confirms my statement that there was a discussion at 
the title company about the leases. This letter so states, 
over the signature of the president of the Washington 
Housing Corporation. 

The next is a letter dated September 13,1946, addressed! 
by me to the Washington Housing Corporation, confirming 
the fact that on August 21 we had advised the Washing-j 
ton Housing Corporation that we were rescinding the con¬ 
tract and that we requested the refund of $5,000, and recon¬ 
firmed that the recission was based on the ground that the; 
contract provided that the purchaser was to get possession 
of the property at settlement, and that a long term lease 
was in existence on the date of settlement, and that on 
August 26, 1946: j 

“. ... you addressed a letter to the undersigned stating 
that as of that date all of the tenants occupying the prop¬ 
erty were monthly tenants. This was plainly a violation of 
the terms of the contract, and it is therefore respectfully 
requested that you refund the $5,000 deposit 
“Unless the matter can be adjusted on a friendly basis, 
I have been directed to enforce the position of United 
Food Stores Corporation.” 

The next letter is dated September 16, 1946, and wa$ 
addressed by Washington Housing Corporation to 

40 the United Food Stores Corporation, and said: 

“We have your letter of September 13,1946, de>- 
manding return of your deposit of $5,000 on contract for 
the purchase by you of certain vacant ground, being Par¬ 
cels 131/189 and 131/191. You will note that the contract 
gives you the option of possession on monthly tenants, 
and prior to the date of settlement your secretary advised 
us and real estate broker that he would be foolish to lose 
the $190 monthly income before we were ready to use thb 
property.” 


! 
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I would like to call Your Honor’s attention especially to 
this part of the letter, signed by Mr. Fuller: 

“To satisfy your stated objection at the scheduled time 
for Settlement, August 19, 1946, to wit: that there was 
an outstanding lease on the property, we immediately pro* 
ceeded, outside the title company, to secure and deliver to 
the title company the cancelled lease and substituted 
monthly agreement This had been delivered to them some 
time prior to August 26, 1946, and at the request of your 
secretary we advised them in writing on August 26 that 
there were no outstanding leases, feeling that that would 
comply with any possible objection. 

“To this date no tender has been made by you to 
41 settle the contract, and the only demand which has 
been fully complied with was for the substitution of 
a monthly agreement for a lease. 

“ As the title charges and the cancellation of the lease in¬ 
volved considerable expense, and as we are obligated to 
the broker for a considerable part of the forfeited deposit, 
we do not feel obligated for a return of any part of the 
deposit” 

They go onto say: 

“If you will advise us of any case supporting your con¬ 
tention that we are obligated to make a refund of a deposit, 
we will be glad to give it further consideration.” 

THE COURT: Maylseeitt 

THE WITNESS: That is all right 

THE COURT: You have no objection ? 

MR. BURNETT: I have no objection. Do you have 
my file? 

THE COURT: I have your file. That letter is not in 
your file. 

MR BURNETT: Yes, it is in there. 

THE WITNESS: It would be a carbon. September 16, 
is that it? 

MR. BURNETT: Yes. 
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THE COURT: I see it You have it in the opposite 
way, as far as time is concerned. He goes forward, 

42 and you go backwards. 

THE WITNESS: The next letter was dated j 
September 23, and addressed by me to the Washington 
Housing Corporation. It says: 

“Your letter of September 16 has been received. On ! 
August 19,1946 I appeared at the title company on behalf 
of United Food Stores Corporation, ready, able and willing j 
to consummate the written contract. The contract ex¬ 
pressly provides that ‘possession of the property is to be 
given by the seller at time of settlement*. 

“There was an option on the part of purchaser to allow 
the present tenants to continue renting the property, but j 
the purchaser did not desire to avail itself of that option. 

“At the title company on August 19, 1946 for the first 
time I was advised by Mr. Fuller in the presence of the j 
broker that there was in existence a three-year lease. You 
then stated that you could arrange with the tenant to ! 
vacate on a ninety days notice. I at once notified you that I 
this was not satisfactory to the purchaser. 

“On August 22, 1946 I notified you that the purchaser 
requested a return of the deposit because of the de- j 

43 fault of the seller. Five days later I was handed a 
letter stating that all of the tenants were monthly 

tenants. I replied to this letter on August 22, 1946. It 
was not until August 28, 1946 that the purchaser was 
notified that you were making arrangements for the cancel- j 
lation of the unrecorded lease. 

“No authority is needed in support of the theory that i 
it is a contract for the sale and purchase of real estate, i 
Time is of the essence of the contract. As you were in de- j 
fault at the time fixed for your performance, it is imma-! 
terial whether you thereafter were able or not to obtain ! 
a cancellation of the lease as to which we have no knowl- I 
edge. On the date fixed for settlement you were cer- j 
tainly not able to deliver possession, according to the terms 


! 
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of the contract, and the purchaser imnndiately became en¬ 
titled to treat, and did treat, the contract as violative on 
your part. 

“I believe that it is unnecessary to cite any authority 
or cases in support of our position, as the law is too well 
settled to permit of argument. I trust you will comply 
with our letter of August 21 by returning the deposit. Oth¬ 
erwise the United Food Stores Corporation will be obliged 
to file suit for the deposit and for damages for breach of 
contract.” 

44 The next is a letter dated the 23rd of September 
from Frank T. Fuller, addressed to me, and in some 

way answers my letter of the same date: 

“I have your letter of the 23rd. 

“I must deny that you were willing to settle the con¬ 
tract on August 19, 1946. Your waving of a check in the 
face of the settlement clerk did not impress anyone, and 
no tender of any kind was made by you. 

“At the time you were notified that there was an un¬ 
recorded and unexpired lease you were also notified ar¬ 
rangements had been completed to cancel the lease. 

“The tenant desired a ninety-day notice, although this 
was not necessary. You were given the opportunity to 
prepare an agreement, which would be satisfactory to you, 
because it could have been put to your mutual advantage 
by assuring his continued occupancy until you were within 
that time of having use for the property. 

“However, the substituted agreement provided only for 
a thirty-day notice. You did not in fact notify me that a 
ninety-day notice was not satisfactory to the purchasers, 
but what you did say was that certain officers of the cor¬ 
poration were out of the city, and you did not wish to 

45 take any responsibility for the decision. 

“You also stated in my presence and in the pres¬ 
ence of others, your real reason for the default, to wit, 
that the membership in the organization was divided as to 
whether the contract should be settled, the dissenters hav- 
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ing been those who had originally objected to the pur¬ 
chase.” 

BY MR. STRASBURGER: | 

Q Did you make any such statement to them, Mr. Horn- 
stein? A I can explain exactly what I did say in that 
connection. 

I said that we had an organization consisting of about 
a hundred members, and that I was unwilling to make 
any deviation from the contract because there were always, 
among a large number of men like that, dissenters, and 
that I had to be especially careful 

Q He also said in the letter that he told you he was 
ready on August 19? A I would like to conclude this 
letter, if I may. 

“If your objection to the lease had been real and not 
imaginary, it would have been a question of title which 
would have automatically extended the time of settlement. 

That is why we procured the substituted agreement 
46 outside of the title company, although I consider the 
cancellation of the lease concurrently with settle¬ 
ment would have constituted performance on our part. 

“The burden of proof that time is of the essence of a 
contract is on the party alleging, and your request, also 
made in the presence of witnesses, to extend the time of 
performance for thirty days, will be ample contradiction 
of your theory. 

“As an officer of the company, purchasing the property, 
I believe your own statement will go a long way in defeat¬ 
ing your recovery of the deposit. I can now better under¬ 
stand your statement, which I then thought was facetiously 
made, that if the deposit was forfeited you knew a certain 
little Jewish boy who would be leaving town. To that all 
I can say is Bon Voyage.” 

BY MR. STRASBURGER: j 

Q I want to ask you, Is that statement in there true, 
that he was ready on August 19? A No, it is not trie, 

and, to the contrary, this Exhibit No. 3 for the Plaintiff 
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was exhibited to me on the 19th for my approval, and when 
I said “No, I wouldn’t approve it”, that was the end of it, 
because they wouldn’t give me the thirty-day extension 
which he confirms in this letter. 

MR BURNETT: I object. Yon can’t argue and 

47 be a witness at the same time. 

THE COURT: I don’t want you to draw any 
inferences. I don’t want your opinion as to what occurred. 

THE WITNESS: Lawyers do not make good witnesses, 
I am afraid. 

THE COURT: We’ll try to make a good one out -of 
you, Mr. Homstein. 

THE WITNESS: I will try to behave. 

BY MR. STRASBURGER: 

Q Was there any further letter? A Yes, I answered 
the letter of September 24 to Mr. Fuller, and said: 

“It is apparent that nothing is going to be accomplished 
by further correspondence, but I do want to call your 
attention to one or two inaccuracies. 

“I did not say anything like the statement attributed to 
me in the third paragraph of your letter, because there 
has never been any default on our part To the contrary, 
I stated at the title company that I had no authority to 
deviate from the terms of the contract. 

“I was thereupon asked by you to approve a contem¬ 
plated cancellation agreement covering the three-year 
lease, about which I had no prior knowledge. 

48 I stated that I was unwilling to agree to any 
changes especially because the decision to buy the 

ground was not by unanimous vote of those authorized to 
make the decision; that the general manager was on the 
Pacific Coast, and that I therefore had to be especially 
careful. 

“I do not agree with the statements contained in the 
fourth paragraph of your letter. I stated that I would be 
glad to resubmit the changes requested by you, but that it 
would require at least thirty days because of the absence 
from the city of the officials of the company. 



43 


i 

i 

j 
; 

“I asked for no extension of time. I only showed good 
faith by agreeing to present yonr lease situation to oxir 
officials for consideration if you desired it, and that it 
would not be possible to get action on the matter for thirty 
days. You did not accede to this proposition, but declined. 

“You have placed an entirely erroneous construction 
upon my statement regarding my attitude in the matter. 
What I did state was that I realized I had an important 
decision to make on behalf of my client and that if my 
judgment to reject a variance from the terms of the cop- 
tract was not sound, my client would be in difficulty, 
49 which I facetiously expressed by saying that j I 
might have to leave town.” 

Then on September 25 I received a reply from Mr. 
Fuller: 

“I agree with you that nothing can be accomplished 
by further correspondence. 

“However, your statement that there has never been 
any default leads me to suggest that you might now wish 
to make settlement An executed deed to your company is 
still in the hands of the title company. The lease about 
which you complained has long since been cancelled, and 
an agreement substituted, and if you are not now willing to 
perform, I suggest that you make a legal tender. Other¬ 
wise, I take it that you will solely rely on your contention 
that we did not perform on the date specified, and that 
time is of the essence of the contract. That will simplify 
the issue, and I urge promptly for the recovery of it, so 
that we can make disbursement to the broker of that por¬ 
tion to which he is entitled.” 

THE COURT: Well, he was right in that instance, 
was he notf 

THE WITNESS: Well, that is the issue. 

THE COURT: That is what I thought we agreed on. j 
THE WITNESS: There are two issues. 

THE COURT: But that is the issue, is it notf! 
THE WITNESS: I raised one issue at the title 

I 
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company—that was the lease situation. Then the question 
of whether or not they had title is now an important issue 
too. 

THE COURT: Well, then he is half right, isn’t he? 

THE WITNESS: Yes. Then the final letter, a letter 
dated September 27, addressed by me to Frank Fuller, 
said: 

“Responsive to your letter of September 25, you might 
furnish to me a copy of the substituted agreement which 
you speak of, so that I may present it to my client. ’ ’ 

And, if the Court please—if I may be permitted—that 
is the agrement between Phelps and Houser. 

THE COURT: That is Exhibit No. 3? 

THE WITNESS: No, that is not in evidence at all. 

MR. BURNETT: We’ve got it. 

THE WITNESS: By “substituted agreement” it 
means the agreement finally made with Houser in the place 
of the lease that was in existence to begin with. 

Continuing with the letter: 

“Aiter they have been fully advised of the situation 
resulting from an examination of the substituted agree¬ 
ment, I will be glad to let you know if there is any change 
in our position.” 

Then on September 281 wrote to Mr. Fuller: 

51 “In your letters of September 26 you speak 
about the agreement substituted for the lease. In 
order that my client may be fully advised, kindly send 
me a copy of the substituted agreement.” 

Then on September 30, for the first time, I got this 
letter: 

“As per your request of September 28, I am enclosing 
a copy of the agreement substituted for the lease, of which 
you were previously notified. The original of this agree¬ 
ment has been at the District Title Company since prior 
to the time you were notified on August 26. ” 

That constitutes the correspondence in the case. 
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MB. STRASBUBGER: May it please the Court, I 
would like to have these marked for identification and of¬ 
fered in evidence 

THE COURT: They will be marked Plaintiff’s Exhibit 
No. 4. Is there any objection! 

MR. BURNETT: No objection. 

THE COURT: There being no objection, they will lie 
received. j 

(The documents above referred to were marked Plain¬ 
tiff’s Exhibit No. 4, and received in evidence.) 

BY MR. STRASBUBGER: 

Q Mr. Homstein, I ask that you look at this 
'52 document and tell me what it is. A This is ia 
check signed by Richard B. Phelps—a photostat of 
a check—dated September 19, payable to John H. Houser, 
for $1250, marked “For waiver of lease”. 

Q That was one month later than the date of settle¬ 
ment? A A month after the date of settlement, yes, sir. 

MR. STRASBUBGER: I offer that in evidence. 

I would like to state in connection with this photostatic 
copy, that this man Phelps, the original owner of tie 
property, gave his deposition; but when he was subpoenaed 
to come here today, he wasn’t able to come on account of 
a doctor’s certificate, and we issued a subpoena duces 
tecum to bring the original. So we are offering the photo¬ 
stat, in view of the fact that he isn’t able to be here. 

BY MR. STRASBUBGER: ! 

Q I show you this, Mr. Homstein, and ask you to toll 
me what it is. A This is a photostatic copy of the settle¬ 
ment sheet between Mr. Phelps and Washington Housing 
Corporation, and attached to it is the recorder’s sheet 
showing that the property in issue was deeded to the 
Washington Housing Corporation on September 4,1946.! 

MR. STRASBUBGER: I offer this in evidence. 

THE COURT: Just a minute. Is there any 
53 objection to the photostatic copy of the check? 

MR. BURNETT: No objection. 
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THE COURT: It win be marked Plaintiff’s Exhibit 
No. 5 for identification, and received. 

(The document above referred to was marked Plaintiff’s 
Exhibit No. 5, and received in evidence.) 

THE COURT: The photostatic copy of the settlement 
sheet is offered. Is there any objection? 

MR. BURNETT: No objection. 

THE COURT: It will be marked Plaintiff’s Exhibit 
No. 6 for identification, and received. 

(The document above referred to was marked Plain¬ 
tiff’s Exhibit No. 6, and received in evidence.) 

BY MR STRASBURGER: 

Q Now, Mr. Hornstein, it was said in the contract that 
you were to have an investigation made to determine 
whether the land would hold a building. Did you have that 
investigation made? A We did. 

• • • • 


51 BY MR STRASBURGER: 

Q Mr. Hornstein, look at those papers and see 
if you have any receipts for the expenses incurred by the 
company. 

MR. BURNETT: We have no objection to his giving 
us a total on it. 

BY MR STRASBURGER: 

56 Q The total expenses you paid. A I am going 
to try not to guess. We paid to the firm of Com¬ 
ing and Moore, $67.50. They were architects. I thought 
I had the receipt here for the borings. Apparently it 
isn’t. It doesn’t look like it’s here. However, if you want 
me to testify to it as to my recollection of it, I don’t know. 

THE COURT: What’s that ? 

THE WITNESS: I don’t know. My best recollection 
is that it was somewhere in the neighborhood of $350, to 
the Associated Engineers, Inc. 

THE COURT: For what purpose? 
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THE WITNESS: They made borings for the purpose 
of determining the soil conditions with respect to thb 
ground being adequate to support the type of building we 
wanted to erect, and their report was favorable. 

THE COURT: Is that all of the item of expense ? 

THE WITNESS: Yes. 

THE COURT: Specific damages? A 

THE WITNESS: Tes. 

THECOUBT: $417,501 

THE WITNESS: Yes, Yottr Honor. 

BY MB. STBASBUBGEB: | 

Q There is one other matter I want to speak to yofi 
about. Before you went to the title company, did 
you have a meeting of the corporation? 

57 MR. BURNETT: Before he went where? 

MR. STRASBURGER: Before he went to the 
title company to close this matter. 

THE WITNESS: Yes, sir. 

BY MR. STRASBURGER: 

Q What date was it? A There were four dates oh 
which the matter in issue came officially before the board 
of directors. 

Q Do you have the minutes of the board of director^, 
Mr. Homstein? A Yes, sir. 

It came before the board of directors officially on May 
6, 1946; July 15, 1946; September 10, 1946; and October 
14, 1946. I have the original corporate minute entries 
here. 

i 

Q Take the one that was held at the Ambassador Hotel 
first. A There is no minute entry on that 

Q What happened at that meeting ? 

MR. BURNETT: We object to what happened at the 
meeting going into the record. 

THE COURT: The crucial date is August 19, 1946. 
How material is anything in the nature of action that 
the board of directors may have taken? 


i 
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MR BURNETT: It is not material. 

THE COURT: How material is anything that 

58 the board of directors of the corporation may have 
done or omitted to do with reference to this busi¬ 
ness? 

THE WITNESS: I can testify as to action taken on 
the 15th of August confirming their intention to consum¬ 
mate this contract by their signing a pledge for the pur¬ 
pose of a building authority. 

THE COURT: With respect to the agreement, you 
were there on August 19, 1946, acting as a coporate agent? 

THE WITNESS: Yes, sir. 

THE COURT: In the consummation of the agreement. 
I will take that as a fact 

THE WITNESS: Yes. I have minute entries confirm¬ 
ing my authority. 

MR. BURNETT: We object to his stating what he has, 
Your Honor. 

THE COURT: I will take that as a fact. No question 
is being raised by Defendant as to your authority, is 
that correct? 

MR. BURNETT: That is right. 

MR STRASBURGER: You may have the witness. 

Cross Examination 
BY MR BURNETT: 

Q Mr. Homstein, is it a fact that the first time you 
knew of this lease was when you were at the title 

59 company on the 19th? A I was at the— 

Q Just a minute. Just yes or no. Was that the 
first time? A I cannot answer it yes or no, because I 
knew of the lease before that, but I did not lmow of the 
extent of it until I got there. 

Q On page twelve of your deposition, the following 
occurs. Did you give these answers to these questions ? At 
the top of the page it refers to the $1500 to be paid to Mr. 
Houser, and then the question is: 


‘ ‘ Qnestion: And that was at the title company? 

k 1 Answer: At the title company. 

“Qnestion: On the 19th? • 

“Answer: And it was the first time that I knew of a 
three-year lease. 

‘ ‘ Qnestion: On the 19th ? 

“Answer: On the 19th.” j 

So that was the first time yon knew there was a lease- 
of any kind on the property? A That is not what I 
said—that that was the first time I knew of a three-year 
lease. My answer stands. 

THE COURT: Now just a minnte. Let’s not get to 
the point where we are going to have difficulties of a con¬ 
troversial nature. 

THE WITNESS: I still stand by that answer. 
60 That is my answer. 

THE COURT: I am not quite certain whether 
I know what your answer is. 

Let’s go back to the first qnestion asked by counsel ofi 
cross examination. I think it was this—I may be in¬ 
correct, I may not have the exact language, but I think 
I have the substance of it. Was August 19 the first day 
you knew of the existence of a lease on the premises? It 
may not have been put to you in exactly those words. 

THE WITNESS: I can answer that no. It was not the 
first time. 


THE COURT: All right. 

BY MR. BURNETT: j 

Q Now, you did talk to Mr. Weitz two or three dayjs 
before the 15th of August, didn’t you? A That was im¬ 
possible. 

Q Well, let’s see. Isn’t it a fact that settlement was 
to be made at the title company of this case on the 15th 
of August? A There was a time when it was set for the 
15th of August 

Q Who advised you then? A I think Mr. Weitz. 

Q And how soon before the 15th did he advise 
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61 you of that? A It had to be at least thirteen 
days before that 

Q And yon told him that yon did not want to settle on 
that day? A No. I suggested the 19th because I was 
going to be out of the city for twelve days—I was in 
Canada with a member of the bar, Mr. Joseph Broman, 
until the evening of the 14th of August The evening of 
the 14th was the first time I got back to Washington, 
and for twelve days prior to that I was in Canada. 

Q And the 19th was not selected because you knew 
that was the last day of the sixty days under the con¬ 
tract, and if you could catch the Defendant here unawares 
you thought you could hold him to a forfeited contract? 
A The answer to that is no, and I can explain it, if the 
Court would like to hear it. 

Q Now, this exhibit, Number 1, the contract— A If 
the Court please, may I— 

MB. BUBNETT: If Your Honor please, I object to 
the witness making any voluntary statements. 

THE COTJBT: I don’t think the answer calls for an 
explanation. Your answer to that question was not cate¬ 
gorical 

BY MB. BUBNETT: 

Q On the face of the contract there appears: “Seller 
agrees—”. No, strike that 

There appears the following language: 

62 4 4 (13) Within sixty days from the date of accept¬ 
ance hereof by the seller, or as soon thereafter as a 

report on the title case can be secured if promptly ordered, 
and/or survey, if required, the seller and purchaser are 
required and agree to make full settlement in accordance 
with the terms hereof. 

i “If the purchaser shall fail to make full settlement, the 
deposit herein provided for shall be forfeited, in which 
event the purchaser shall be relieved from further liability 
hereunder.” 
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Now, stricken from that paragraph are the words—after 
the word ‘ ‘ forfeited ’ 9 — 

.. at the option of the seller.. 

That is stricken out. And after the words “liability here¬ 
under”, these words are stricken out: 

“. . . or, without forfeiting the deposit, the seller may 
avail himself of any legal or equitable rights and remedies 
which he may have under this contract.” 

Now, you discussed that—the striking out of those 
words and phrases—with Mr. Weitz, didn’t you? A I 
did. | 

Q And you told Mr. Weitz that you wanted them out 
for the reason that if the people whom you represented, 
namely, the corporation and its directors who con- 
63 trolled it, did not want to go through with this deal 
and wanted to back out, that all they could lose was 
five thousand dollars, and they could not be compelled to 
go through with the contract. Did you say that or not? 
A I did not say that, but I said words that could be 
understood to mean that. 

Q And the reason then— 

THE COURT: May I— Well, what did you say? 

THE WITNESS: I said to him that I would like this 
contract to limit the liability of my clients to five thou¬ 
sand dollars, and I thought it was good business to do it 

THE COURT: All right. 

THE WITNESS: In case of a forfeiture. 

BY MR BURNETT: 

Q And did you say to him that the reason was that if 
they decided to back out, the total liability would be five 
thousand dollars? Yes or no? A Well, I will have to 
answer that no. 

THE COURT: He just said that the import of what 
he did say amounted to that. 

MR. BURNETT: Yes, Your Honor, but then I asked 
him something additional. 

BY MR. BURNETT: j 
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Q Now, as a matter of fact, is it not true, Mr. Horn- 
stein, that Mr. Fuller, the president of the Wash- 

64 ington Housing Corporation, came to your office on 
the 15th of August, or thereabouts—either the day 

before, or the 15th, or the day after? A I don’t think 
he did. The 15th was a Monday. I know he wasn’t there 
that day. I’m sorry. Just a moment May I withdraw 
my answer? I am confused. 

THE COURT: Well, will you repeat the question? 
THE WITNESS: I remember the question, but I con¬ 
fused it in my own mind because I was taking the 15th to 
be Monday. 

THE COURT: Well, let’s put it this way: The ques¬ 
tion was, Did Mr. Fuller come to you on the 15th of 
August? 

MR. BURNETT: The 15th was Thursday. 

THE WITNESS: That is right 

THE COURT: And your answer to that is yes or no ? 
THE WITNESS: My answer to that is I don’t think 
he did. I am almost positive. 

MR. BURNETT: Would you ask Mr. Rogers to come 
to the door, please ? Just stand right there. 

(The Marshal requested Mr. Rogers to enter the Court.) 
MR. BURNETT: Just stand right there. All right. 
You can go back. 

BY MR. BURNETT: 

Q Did you see that gentleman with Mr. Fuller in your 
office either on the 14th, or the 15th, or the 16th of 

65 August? A I don’t remember ever seeing him 
before in my life. I may have, but I have no recol¬ 
lection of it, because I made inquiry here today as to who 
he was. 

Q Now, Mr. Homstein, isn’t it a fact that on or about 
the 15th of August, Mr. Fuller came to your office and told 
you that he had been advised that there was a lease on 
the premises, and that he had gone to Mr. Phelps and 
told Mr. Phelps that the matter would have to be adjusted, 
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bnt that since yon purchased from him—or the Washing¬ 
ton Housing Corporation—that it would depend on what 
you wanted to do about it, and that thereupon Mr. Phelps 
advised Mr. Fuller that he, Mr. Phelps, had gotten in 
touch with his tenant, Houser, and Houser wanted ja 
ninety-day agreement—that is, a privilege for tenancy 
there with a ninety-day notice—and that Mr. Fuller then 
handed you and showed to you Plaintiff’s Exhibit No. 3? 
A That is absolutely not true. That is one thing I am 
sure of. 

Q Isn’t it a fact that at that time you said to Mr. 
Fuller that your manager was out of the city and that 
you didn’t know anything about what he wanted, but that 
you were not going to take responsibility for ninety days? 
A That did not happen. j • 

Q Did you say to Mr. Fuller—or rather, you deny that 
Mr. Fuller was at your office at all ? A I do. 

66 Q And is it not a fact that you told Mr. Fuller 
that you would let him know later about— A j I 
deny that anything happened, because my records indicate 
that he was not— 

MR. STRASBURGER: Just a minute. We object ,to 
the witness stating his reasons why he is denying. 

THE COURT:. Categorical denial. | 

BY MR. BURNETT: j 

Q Then you did talk to Mr. Weitz about the lease on 
the property, didn’t you? A Yes, sir. 

Q And Mr. Weitz told you that there was an agreement 
between the Washington Housing Corporation and Ijlr. 
Phelps that the lease would be cancelled, didn’t he? j A 
No, sir. 

THE COURT: Fix the time, please, of this conversa¬ 
tion with Mr. Weitz. 

BY MR. BURNETT: 

i 

Q It was three or four or maybe five days before the 
19th? A It had to be the 15th or the 16th, if it occurred 
at all. 


i 
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Q And Mr. Weitz did not tell you at that time that the 
question of the lease had been eliminated, did he? A No, 
sir. 

67 Q Well, now, on page eight of your deposition, 
did you give this answer: 

“Well, about three days before settlement Mr. Weitz 
came to see me and told me that he had learned that there 
was outstanding a lease on the property. My best judg¬ 
ment is that this happened three or four, maybe five days 
before the 19th. And that there would be some question 
about a lease being in existence, but that he thought ar¬ 
rangements would probably be made to have that lease 
eliminated.” 

Is that your testimony that you gave that day, Mr. Horn- 
stein? A Exactly. 

Q And is it not a fact that at that time you said to 
Mr. Weitz that you would have to let him know just what 
the United Food Stores Corporation wanted to do with 
respect to the tenancies there? A No, sir, that is not 
true. 

Q On page nine of your deposition, did you give this 
testimony, referring to Mr. Weitz: 

“He asked me whether or not it was the intention of the 
United Food Stores to permit the present tenants to stay 
in possession, and I told him that I didn’t know the answer 
to that but that that would have to decided later, as I re¬ 
call it” 

68 Did you so testify? A That is correct 

Q You told him you would advise him later about 
the leases, didn’t you ? A 1 don’t think I did. 

Q Did you give this answer in response to this ques¬ 
tion on page nine of your deposition: 

“Question: You stated that you told him you would 
have to advise him later. 

“Answer: No, I didn’t say I told him I would have to 
advise him later. I said I didn’t know that at that time.” 

Did you so testify? A That is right 
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Q Now, yon told Mr. Weitz, I believe, in that same 
conversation, at the same time and place, that your under-j 
standing of this agreement was that yon wonld have to 
notify the seller, contract seller, as to what yon wanted 
done with these tenancies on the date and at the time of 
settlement, didn’t yon? 

• • • • 

69 THE WITNESS: I may have said that. I am 
not real snre whether I did or did not, as I sit here 

now, bnt I may have, Mr. Bnmett. 

BY MR BUBNETT: 

Q And at that time and place yon told Mr. Weitz that 
yon didn’t know what yon intended to do, and yon wouldn’t 
tell him what yon intended to do, is that correct? A I 
don’t think I ever said I wouldn’t tell him. 

Q Well, he asked yon if yon wonld tell him what yon 
intended to do with the tenancies, didn’t he? A There 
was a discussion. 

Q Did he ask yon that? A I don’t remember whether 
he asked me in those words or not 

Q Didn’t he ask yon if yon knew what yon intended to 
do about the tenancies, and yon replied no? Did that 
occur, yes or no? A What is your question? 

• • • • 

i 

j 

70 THE WITNESS: My answer to him was that I 
did not know. 

BY MR BURNETT: 

Q Mr. Homstein, did your testimony in your deposition 
at page ten contain the following language? And I quote 
from the top of that page: 

“In the first place, I didn’t understand it to be an option. 
I understood that we wonld get possession at settlement, 
bnt that we wonld have the privilege of allowing those 
people to remain there if we wanted to. My understand¬ 
ing of that was that that was a decisoon to be made by 
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ns at the time of settlement. Mr. Weitz, maybe a week 
before the date of settlement, asked me if I knew what we 
intended to do, and I told him no. ’ ’ 

Is that correct? A That is right. 

Q Now, you mention in your corespondence 

71 there, something to the effect that time was of the 
essence of the contract. What is the basis for that 

statement? A Well, the reason that I put it in the let¬ 
ter was that it was my understanding that if I didn’t show 
up on the 19th at the appointed hour for settlement, that my 
clients would have forfeited their money, and if the seller 
was not, on the 19th, the appointed day, ready to comply, 
he was in compliance. 

Q And that is the only reason you mentioned the time, 
is that right? A That is right. 

Q No other reason? A I don’t know of any other 
reason that I could validly have. 

Q At the time that you wrote the letter you had no idea 
that simply because the contract was not completed on the 
19th it would in any way injure your client, did you? A I 
thought it injured us a lot. 

Q How? A By putting our five thousand dollars in 
jeopardy. 

Q Well, if you were correct about your position in the 
matter, you had no jeopardy there, did you? A Well, I 
thought I was right, but I was concerned over the possibility 
of being wrong. 

Q Then the only basis for your assertion that 

72 time was of the essence of this contract was just 
what you have said and no more? A Exactly. That 

I felt that that was the time when I had to act on behalf of 
my client, and I either acted rightly or wrongly then, and 
that the other side did the same thing. 

Q Bid you, after you left the title company on the 
19th, at any time later during the day of the 19th, ascertain 
whether or not a monthly agreement for the tenancy of 
Houser had been left there that day? A No, sir. I 
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waited two days and heard nothing, and then sent my 
registered letter. 

Q And it is yonr construction of the affair that oc¬ 
curred there that you had to settle on that date at that 
particular time and could not make any further adjustment 
during the day up until the stroke of twelve—midnight— 
of the 19th, is that it? A I wouldn’t say it mightn’t pos¬ 
sibly be done at a different hour of the day. I don’t think 
it was a matter of minutes. 

Q And if the rental agreement for a thirty-day notice 
and the tenancy of Houser had been settled by such a rental 
agreement from Phelps, you would have had no basis for 
your present position, is that correct? 

MR. STRASBURGER: You mean if he had offered it 
at that time? 

73 MR. BURNETT: If it had been at the title 
pany on the 19th of August, 1946. 

MR. STRASBURGER: With notice to the parties, j 

THE WITNESS: My judgment now is that— 

THE COURT: Of course that is argumentative, isn’t 
it? His position is that when he went to close out the 
matter on the 19th of August they found themselves in this 
situation: there was a lease that they were unaware of, 
therefore, as a consequence, the Defendant could not 
liver possession. 

MR. BURNETT: And I am asking him now if at any 
time during the day of the 19th of August, if the lease or 
if the rental agreement—the monthly rental agreement- 
had been at the title company. 

THE COURT: You mean now the monthly rental 
agreement between Houser and Phelps? 

MR. BURNETT: That is right. 

T HE COURT: How material is that? They were there 
at ten o’clock. 

MR. BURNETT: I hope to address it without disclos¬ 
ing my purposes to the witness as a basis for showing that 
time was not of the essence. 
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THE COURT: Well, I am not impressed by the time 
aspect in the matter. 

MR. BURNETT: Very well. 

THE COURT: The view I take, Mr. Burnett, is 

74 this. I thought the time element would be that these 
people had priority and that therefore they wanted 

the property. However, from the testimony that didn’t 
enter the picture at all, so if it didn’t enter the picture then 
I am immediately forgetting it. 

The thing I am interested in is this: What was the factual 
situation when the parties came together for settlement on 
August 19,1946? 

MR. BURNETT: Very well. May I proceed? 

THE COURT: Yes. 

BY MR. BURNETT: 

Q Mr. Weitz had told you, had he not, prior to. the 
19th—say, four or five days prior—that an agreement had 
been made for the surrender of this lease ? A No, I would 
say that he did not tell me an agreement had been made. 

Q Well, he did tell you that the question of the lease 
had been eliminated, didn’t he? A I don’t think he told 
me it had been eliminated. To the contrary— 

Q Well, you testified this way, didn’t you, on page eight 
of the deposition: 

“My best judgment is that this happened three or four, 
maybe five days before the 19th. And that there would 
be some question about a lease being in existence, 

75 but that he thought arrangements would probably 
be made to have that lease eliminated.”' 

He told you that? A That is exactly what he said, but 
not that it had been done. He said it probably would be. 

Q And you deny that Mr. Fuller ever at any time told 
you that he and Mr. Phelps had had an agreement whereby 
Mr. Phelps would get a surrender of the lease and substi¬ 
tute therefor a landlord and tenant agreement known as 
a monthly agreement? A I absolutely and emphatically 
deny it 
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MB. BURNETT: That isalL 

THE WITNESS: If he had told me that, my position 
would have been different. 

THE COURT: Your answer is no. I think your lan¬ 
guage was emphatically not. 

All right. Step down. 

• • • • 

77 THE COURT: Let me repeat, so I have no 
misunderstanding, gentlemen. 

The stipulation is to the effect that on September 4,1946, 
the deed from Phelps to the Washington Housing Corpo¬ 
ration was recorded; and it is further stipulated that that 
deed, which was recorded September 4, with the same 
grantor and grantee, was executed on the 15th day of 
August, 1946, is that correct? 

MR. BURNETT: Right 

MR. HORNSTEIN: And, if the Court please, but that 
it was not delivered to— 

THE COURT: Well, now, just a minute. Are you of 
counsel or are you a witness? 

MR. HORNSTEIN: I had better sit down then, j 

THE COURT: Mr. Strasburger, I believe, has made 
the stipulation. 

MR. STRASBURGER: It was executed on that day. 
Now, if the Court please— 

THE COURT: Just a minute. Let me ask you this 
question: When you use the term “execute”, I wonder if 
we are all talking the same language. By execution I mean 
that the instrument was drawn and signed by the 

78 grantor, and I am assuming from the standpoint of 
delivery it was not delivered to the grantee. 

MR. STRASBURGER: That is right. 

THE COURT: But given in escrow, so to speak, to the 
title company. The grantor did everything that it was 
supposed to do, and all that was remaining to be done was 
for the title company to clear up the title and make a 
settlement, is that correct? 
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MR. STRASBURGER: A little more than that. It was 
left in escrow, and the purchaser would have to put up the 
money and would have to put up his lease cancellation— 
otherwise, no deal. 

MR. BURNETT: That is right. 

MR. STRASBURGER: Yes. 

THE COURT: I asked you gentlemen to indicate to 
me, by virtue of the stipulations made, what was meant by 
the term “execution”, because to me it might very well be 
one thing and to you it may be another. 

Then I went further and I explained what it meant to 
me, having in mind, of course, the practices in the District 
of Columbia. 

MR. BURNETT: Yes. 

THE COURT: What it means to me is this: That the 
grantor, Phelps, had caused a deed to be drawn by virtue 
of which he, as grantor, presumed to convey the 
79 premises in question to the Washington Housing 
Corporation, and that that deed, properly executed 
by Phelps, from the standpoint of manual execution, was 
then deposited in escrow with the title company, and that 
the only thing that remained to be done then was for the 
Washington Housing Corporation to put up the money to 
make a settlement from the standpoint of taxes, and so on; 
and the title company then acted as agent for both parties 
in the transaction. 

MR. BURNETT: That is right. 

MR. STRASBURGER: Will you stipulate when the 
money was put up? 

MR. BURNETT: When? 

MR. HORNSTEIN: Then you’ve got the whole picture. 

MR. BURNETT: The money, I understand, was put 
up by the Washington Housing Corporation on the 28th of 
August. 

MR . STRASBURGER: We will stipulate to that. 

THE COURT: On the 28th of August? 

MR. BURNETT: Yes. You see, this was a wheel 
within a wheel. 
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THE COURT: Well, I don’t quite follow your meta¬ 
phor. 

MR. BURNETT: The Washington Housing Corpora¬ 
tion was contract owner, see, and when they got the contract 
from Phelps, they sold to United Food Stores Corporation. 
They were, what is commonly called here in real estate 
parlance, the in between party. They were not 

80 going to put up any money. Under the deal they 
would not have to put up the money because they 

were being the contract owner. The United Food Stores 
Corporation’s money would be used to pay Phelps. So 
when United Food Stores Corporation backed out on that 
contract, then the Washington Housing Corporation had to 
put up its own money. 

THE COURT: What you are saying to me in effect is 
this, Mr. Burnett, if I understand you correctly. When 
the Washington Housing Corporation entered into the 
agreement with Phelps, they became the beneficial owner, 
entitled to specific performance, but it was understood 
between the parties that the title could not shoot from 
Phelps to Washington Housing Corporation until the deal 
between Washington Housing Corporation and United 
Food Stores Corporation was consummated, is that correct? 

MR. BURNETT: That is right. 

MR. STRASBURGER: That isn’t quite right. When 
he made the contract to buy the land, he didn’t have a 
contract with us. 

MR. BURNETT: That is right. * j 

MR. STRASBURGER: Our contract came later. 

MR. BURNETT: That is right. 

MR. STRASBURGER: He, in his own mind, was not 
going to close our contract or his contract and get title until 
we closed our contract But that wasn’t with Phelps. 

81 Phelps put a deed up, and money was not paid to 
Phelps until the 28th. 

MR. BURNETT: That is right. It would be a con¬ 
current transaction. 

T HE COURT: I understand. 
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MB. STRASBURGER: Now, if the Court please, we 
offer in evidence the deposition of Mr. Phelps—a kind of 
cross examination of Phelps—which explains his status in 
regard to the matter. Mr. Phelps, as' I say, could not be 
here on account of illness, and without reading it, we offer 
it in evidence and the Court can read it. 

THE COUBT: I will read it if you will offer it as his 
deposition. 

That may be marked as Plaintiffs Exhibit No. 7,1 think. 

THE CLERK: Yes, sir. 

THE COURT: That is the deposition of Mr. Phelps. 

(The document above referred to was marked Plaintiff’s 
Exhibit No. 7 for identification.) 

• • • • 


86 Redirect Examination 

BY MR. STRASBURGER: 

Q Mr. Homstein, when you were on examination you 
said you did not recall exactly how much money your 
clients spent in connection with this case. How much was 
it? Did you investigate? A Yes, I have. We paid to 
Corning and Moore of 1021 20th Street, North West, archi¬ 
tects, for their report, $67.50; and to the Associated Engi¬ 
neers of 1620 Connecticut Avenue, $501.63; or a total of 
$569.13, instead of my guess of the other day. 

Q One more question. I will ask you again whether 
your clients were ready, willing and able on the day in 
question, the 19th of August, to complete the contract. 

MR. BURNETT: We object to that. That is a conclu¬ 
sion. He can tell us what occurred. 

THE COURT: Sustained. 

MR. STRASBURGER: I think he should be al- 

87 lowed to state whether they were ready, willing and 
able. 

THE COURT: That is a conclusion I think I have to 
draw from the state of the evidence. I will admit that the 
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line of distinction is very narrow, but I will leave it that 
way. 

BY MB. STRASBURGER: 

Q Did you have any instruction from your client not to 
close it? A No, sir. 

MB. STRASBURGER: That is all. 

j 

i 

i 

Recross Examination 
BY MR. BURNETT: 

Q Mr. Homstein, I show you a document, which I will 
ask to have marked Defendant’s Exhibit 4 for identifica¬ 
tion, a bid from the Washington Housing Corporation tp 
the United Food Stores Corporation for this property, 
about which testimony has been offered, dated the 19th of 
August, 1946. 

(Thereupon the document above referred to was marked 
Defendant’s Exhibit 4 for identification.) 

Q Did you see that there? A I can’t say that I did not 
see it I may have, but I have no recollection of whether 
I did or not. It may have been there. 

MR. BURNETT: That is all. 

(Witness excused.) 

MR. STRASBURGER: Our case is closed, if the Court 
please. 

• • • • 

i 

94 Evidence on Behalf of the Defendant 

Thereupon, 


Frank T. Fuller 

I 

was called as a witness for and in behalf of the Defendant 
and, having been first duly sworn, was examined 
95 and testified as follows: 


I 

i 

i 

i 


I 

j 

i 
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Direct Examination 
BY MB. BURNETT: 

Q Your full name is Frank T. Fuller? A That is cor¬ 
rect 

Q And you are a member of the bar, Mr. Fuller? 
A That is right 

Q How long have you been practicing? A Since June 
of 1917—thirty-one years. 

Q I think you were, in 1946, president of the Washing¬ 
ton Housing Corporation? A Until July 1, 1946. 

Q You are now connected with it in what capacity, Mr. 
Fuller? A I am now chairman of the board of directors 
of the company. 

Q Mr. Fuller, you undoubtedly have a recollection re¬ 
specting this deal about which the witness have been 
testifying? A Yes. 

Q Now, Mr. Weitz was the man who initiated the sale 
for you, was he? A He negotiated the contract of sale 
of that property. . 

Q Defendant’s Exhibit No. 1 for identification is a 
contract for the purchase of that property by the 
96 Washington Housing Corporation from Mr. Phelps, 
is that correct? A That is correct. 

MB. STRASBURGER: I object to that as being im¬ 
material. 

THE COURT: It will be admitted. 

MR. BURNETT: Do you have your exhibits or does 
the clerk have them? 

MR. STRASBURGER: Yes, I have them. 

BY MR. BURNETT: 

Q I call your attention, in Defendant’s Exhibit No. 1, 
to the wording: 

“Seller agrees to give possession at time of settlement.” 

Now, at that time, when that contract was executed, had 
you been advised of the class of tenancies, if any, on the 
premises? A No, I didn’t know anything about the ten¬ 
ancies at that time. In fact, it was apparently vacant 
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ground, and occupied more or less by people for storage, j 

Q The contract which has been offered here, Plaintiff’^ 
Exhibit No. 1, was submitted to you? A Yes, at two or 
three times. The first time without the reverse para¬ 
graphs; then with the top paragraph, and then with the 
bottom one. 

Q With the top paragraph on the reverse side, is 

97 that what you mean? A Yes. But it was not 
signed at that time. It was in blank—not signed. 

Q Now, you did sign the contract which included the 
reverse side of that? A On the 19th of June. All three 
places were signed concurrently on the 19th of June. 

Q You mean all three places on the front and the 
reverse side? A That is right. 

Q On the 15th of August, did you or did you not have 
a date or time set for settlement of the purchase of the 
property from Mr. Phelps? A Yes. A settlement ap¬ 
pointment was made for the 15th at one o’clock at the title 
company. 

Q The District Title Company? A Yes. 

Q Was settlement made at that time? A The settle¬ 
ment sheets were prepared, both for the purchase by the 
United Food Stores Corporation for the sale by Mr. Phelps, 
and an intermediate statement for the Washington Housing 
Corporation. 

Q I show you what have been marked for identification 
Exhibits Nos. 5, 6, and 7, and ask you whether or not those 
are the settlement sheets about which you have just spoken. 
A These are two of them. 

98 THE COURT: How will these help, Mr. Burp 
nett? 

MR. BURNETT: Sir? 

THE COURT: How will these help ? I will be perfectly 
frank in saying I am not at all impressed by the argument 
of the Plaintiff to the effect that there might be some 
difficulty with reference to having Mr. Phelps convey the 
Washington properties. That was a contemporaneous 
arrangement made at the time. 
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The only thing I am concerned about, as I view this case 
now, is the matter of the rentals and the attachment of the 
ninety-day arrangement between Mr. Phelps and Mr. 
Houser. That is the nub of this case, as I see it. 

MR. BURNETT: Well, let’s get down to that then. 

THE COURT: Don’t you agree with met 

MR. BURNETT: Do I agree with you? 

THE COURT: Yes. 

MR. BURNETT: Well, I think the other matter could 
very well come in. 

THE COURT: I am not concerned with it in this sense. 
Plaintiff raises that point. I have no doubt but that the 
Defendant would accept title from Mr. Phelps contempo¬ 
raneously with its conveyance to the Plaintiff; and that 
whole deal was to he done together. That’s common sense. 
That’s the way it is done. 

What I am concerned with from the standpoint 
99 of the Plaintiff’s right to recover is the question of 
the tenancies, and you say in your argument for a 
finding in favor of the Defendant that was all worked out. 
That may be true. The evidence indicates it was worked 
out, but it was worked out with a condition attached, this 
ninety-day period of grace given to Houser. 

MR. BURNETT: That was what the Plaintiff said he 
understood. 

THE COURT: I want you to go into that now, if you 
will, please. 

MR. BURNETT: Very well. 

BY MR. BURNETT: 

Q Mr. Fuller, when was the first time that you had any 
knowledge respecting any lease which might carry over a 
tenancy of the premises past the date of settlement, whether 
it be a one-year lease, or a longer lease? A It was 
either on the fourteenth or fifteenth of August, and prior to 
one o’clock on the fifteenth of August. 

Q And where did you learn that, Mr. Fuller? How did 
you learn it? A Mr. Phelps phoned me and asked me to 
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come to his office, and I went to his office. As a result of j 
that conversation at that time he showed me a memorandum 
that had been prepared for Mr. Houser’s signature—that 
is Exhibit 3 of the Plaintiff—and asked me if that 

100 would be agreeable to the Washington Housing Cor¬ 
poration to accept. I told him that we had resold 

the property; that as far as we personally were concerned 
it would make no difference, but that I would take it up 
with the parties who were purchasing from us to determine 
if it would be agreeable to them. 

I went directly from Mr. Phelps’ place of business, which 
is across from these parcels under sale, to Mr. Hornstein’s 
office. 

Q By yourself? A No. Bill Rogers, who was in the 
office, had just come back with us as a salesman. He was 
with me and went along. He was looking over the property], 
and I don’t know that he heard any of the conversation. 
He waited in Mr. Hornstein’s middle office—the entrance 
place—in the chair right to the left of the door, while I 
talked to Mr. Hornstein. I went directly to his office. J 
showed him the agreement. I mean what was proposed 
to be an agreement. And I asked him if that would be 
satisfactory to United Food Stores Corporation. I ex¬ 
plained to him at the time that it might be to their advan¬ 
tage to give the man ninety days rather than thirty days, 
because he would be more inclined to stay there until they 
were ready to use the property. 

However, that as far as we were concerned, we could 
demand possession of the property, thirty-day agreement 
or no tenancy, and that it was entirely optional with 

101 him. Mr. Hornstein said that he would phone me. ! 

MB. HORNSTEIN: Said what? 

THE WITNESS: Said he would phone me. You said 
you would phone me and that you were not at that time iin 
a position to let me know, and you would take it up with 
some other people and would let me know. 


i 

i 



68 


I found him the following day and he still was not in a 
position to let me know. I phoned Mr. Weitz to contact 
him about it. I left the city on that Friday, which was the 
16th, and I left instructions— 

MR. STRASBURGER: I object to that. 

MR. BURNETT: That’s all right. 

THE COURT: He is merely stating the physical fact 
that he left instructions. 

MR. STRASBURGER: All right. 

THE WITNESS: I left instructions that a standard 
form rental agreement providing a thirty-day notice would 
have to be furnished by Mr. Phelps and the cancelled lease 
delivered to the title company. 

There was no appointment for settlement on the 19th. 
The title company held that open as a matter of convenience 
to all parties. Their scheduled settlement had been for the 
15th, and it was at the request of the Plaintiff that it was 
moved over to the 19th. 

Then on the 19th I went to the title company, and 
102 when I got there Mr. Johnson, a settlement clerk, 
was then occupied. Mr. Weitz came in. Mr. Horn- 
stein came in. And the only mention of the lease at that 
time was when he walked in and we were at a little desk 
at the front of the settlement room. 

BY MR. BURNETT: 

Q That is, at the District Title Company? A Yes, 
and I mentioned to him that it had all been worked out, 
that Mr. Phelps was to deliver the cancelled lease and a 
standard monthly agreement with a thirty-day notice. 

MR. HORNSTEIN: I didn’t get the last part of your 
statement. 

MR. BURNETT: A standard monthly agreement with 
a thirty-day notice. 

THE WITNESS: He didn’t even answer the question. 
He walked to the front room and came back before Mr. 
Johnson had finished with this other case. 
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BY MB. BUBNETT: 

i 

Q That is Mr. Henry A. Johnson? A Henry A. John¬ 
son, yes, the settlement clerk. He then went into the boolji 
occupied by Mr. Johnson. He sat in the corner. He looked 
over that deed. Is that in evidence? 

Q No. It has been identified. A He looked over the 
deed. 

Q That is Defendant’s Exhibit No. 4. A Which 

103 had been executed on the 19th, and there was a pro¬ 
vision in the deed, which is a complicated metes and 
bounds description, with respect to except so much 

of the above-described land as was dedicated for a public 
alley, as shown on a certain platte. 

Q Mr. Fuller, this platte that I have here from tie 
Surveys Office of the District of Columbia for the survey 
of Parcels 131/189 and 131/191, shows the two parcels 
there. Now, the description of the deed—would you shiw 
the Court what the description of the deed included? 

THE COUBT: Well, now, let me ask you this question. 
I am assuming this is to be introduced to indicate that 
Mr. Homstein’s remarks with reference to the transaction 
were leveled against the deed rather than anything in 
relation to the lease. 

MB. BUBNETT: That is right. Would Your Honbr 
care to see this? 

THE WITNESS: This public alley which they refer 
to as a dedicated alley had previously been a right of why 
established by easement. This is the property we sold 
which, according to our contract, contained slightly over 
sixty thousand feet. This survey shows that these two 
parcels contained 63,600. 

Now, this survey had not been prepared nor ordered at 
that time, and the title company, rather than risk any devi¬ 
ation on this line, had started at this point, which 

104 was a set and known point, and run the metes and 
bounds along the south line and the west line and 

the north line back to this point, and returning to this 
point. 
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BY MR. BURNETT: 

Q The point of beginning! A The point of beginning, 
and then excepted this public alley so that there would be 
no deviation as to this line here, because there might be 
some fraction of an inch if they attempted to work out that 
without a survey. 

-Q That is the way the deed was drawn! A That is 
the way the deed was drawn. 

Q The deed was drawn so as to include the alley and 
to make the right of way a burden on all of the property 
disclosed in the deed? A Why they did it that way was— 

Q I say that is what really occurred? A It deeded 
the Entire tract and then excepted the portion that was the 
dedicated alley. 

Q Yes. And did you say Mr. Hornstein read the deed? 
A Yes, he read the deed, and that came up at that time. 

Q Now, Mr. Fuller, what appened at that time with 
respect to— 

THE COURT: This was on the 19th? 

THE WITNESS: This was on the 19th, at the 
105 time they had come in to presumably make the 
settlement. Mr. Hornstein—well, first we checked it 
out with the case at the title company. I think the man 
here has that case. 

BY MR. BURNETT: 

Q Yes, there was a survey there. A Well, it wasn’t 
this survey. It was a prior survey and I think he has the 
case. Well, we checked it out to see if we could work out 
these metes and bounds, and why this land should be sub¬ 
ordinate to an alley. At that time we both thought that 
this metes and bounds description was a description only 
of the two parcels, and that this in some way was an 
encroachment upon these two parcels. That Mr. Johnson 
could take no part in. He wasn’t a lawyer, and he didn’t 
have the case, so we started up to talk to the title officer 
who had prepared the examination or run down the— 
whatever you call it. 
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Q Preliminary. A Well, we had never gotten the j 
regular preliminary. I understand Mr. Homstein had the 
preliminary, and that had shown something about this, but 
we had never received that. Now, at the time we went np, 
Mr. Homstein said, “I want everybody to see that I’m 
ready, willing and able to settle”, and he waved a check, 
which I presume was the check—I didn’t get close enough j 
to see what it was, but anyway it looked like a check, j 

106 I said, “Well, Mr. Homstein, this can be straight¬ 
ened out. Why don’t you put your check here with 

a letter of instructions, and I am sure the title company can 
straighten it out. If they don’t, they are not going to use 
your check.” We didn’t want to be caught in the middle j 
either because he might*have a right to rescind, and we ! 
didn’t want to comply if this was a legitimate encroachment 
upon the land, so we went up to talk to Frank Smith. 

Q He is one of the vice presidents? A Vice president, j 
.Q All right. Go ahead. A We went to talk to Earl 
Beady. He is a vice president too. Beady wasn’t there. 
It was his case. We asked Frank Smith to go into it for us. j 
At that time Mr. Weitz, the broker, Mr. Homstein, and 
I went up there. It was at that time that that remark took j 
place about forfeiting a deposit. We talked to Mr. Smith. 
Mr. Smith went to the platte books to see what he could 
find out. He then said that he would have to have Mr. j 
Lawson—I think that’s the name of the man who works j 
out these metes and bounds—he may be a surveyor or j 
something of that type—he said he would have to have j 
him check these metes and bounds from the platte book, j 
because if he didn’t have the latest information he couldn’t! 

i 

tell about these metes and bounds. He said that he | 

107 would let us know as soon as possible. That was 
on the 19th. And then I was out of the city from | 

the 20th until the 26th. 

I went up to the title company on the 26th and on the ! 
morning of the 27th to check the case. I checked and 
found out why this description was made in this way—that! 
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is, an over-all description including the right of way. At 
that time, of course, we had his letter of the 21st cancelling 
his contract, and then on the 26th I wrote him I had checked 
the fact that the agreement was there. Well, I personally 

hadn’t, but the fact had been checked that there were no 

| * 

leases on it by an officer of our company. 

I wrote him on the 26th—I believe the letter is in evidence 
—to make settlement on the 28th or we would consider 
them in default. I didn’t cancel his contract; I just said 
I would consider him to be in default. 

Of course the letters exchanged between us are in evi¬ 
dence, and you will notice the one around September 21, 
wherein I still asked him to go aljead and make settlement 
of this case. 

We left this deed at the title company with authority to 
deliver it any time until April 22 of 1947, at which time 
we were to contract to sell the property and withdraw and 
cancel the deed. 

Q Now, at any time that you were in the title company 
with Mr. Homstein, in the presence of Mr. Johnson 
108 and Mr. Weitz, or at any other time when you 
talked to Mr. Homstein alone, if you did so, did Mr. 
Homstein ever say anything to you about the lease or the 
rental agreement with Houser? A No. The only re¬ 
mark made was what I made to him when he walked in 
and said it was all worked out—words to that effect—that 
Houser was to bring in the cancelled lease and standard 
monthly agreement and a thirty-day notice. 

THE COURT: Now, Mr. Fuller, may I ask you this 
question, please? 

THE WITNESS: Yes, sir. 

THE COURT: You say that you were first made aware 
of the fact that Houser had a lease on or around the 14th 
of August, is that correct? 

THE WITNESS: The 14th or 15th. 

THE COURT: The 14th or 15th? 

THE WITNESS: Yes. 
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THE COURT: Then you went over and told Mr. Horn- 
stein about it, and I gather from what you said you thought 
the matter could be worked out. Then you went back and 
talked to Mr. Phelps? 

THE WITNESS: No, Your Honor, I didn’t personally. 

I phoned him. 

THE COURT: Well, you had some conversation with . 
him, either in person or over the phone. 

THE WITNESS: Yes. 

109 THE COURT: And as a consequence then you 
say this arrangement was worked out. 

Now, what I am concerned with is the character and 

* _ i 

nature of the arrangement. The testimony up to date 
has been—as I understand it and as I recollect it—that 
the arrangement which was subsequently worked out was 
that Mr. Houser agreed with Mr. Phelps to forego his 
rights as his tenant and to surrender his lease for the 
payment of fifteen hundred dollars, two hundred and fifty 
dollars to be paid in cash, and fifteen hundred dollars 
which was paid sometime later in the month of September. 

THE WITNESS: I don’t think that is the exact word¬ 
ing of it, Your Honor. 

THE COURT: Well, in any event it was for fifteen 
hundred dollars. My recollection is that he didn’t get the 
twelve hundred and fifty until sometime later. 

THE WITNESS: He didn’t get it until later. I don ft 
know when he got it, except from the evidence here. 

THE COURT: With the condition agreed to by Mr. 
Phelps that even though he surrendered his lease he was 
to have—that is, Houser surrendered his lease— 

THE WITNESS: No, there was no agreement. Phelps 
would not agree to anything until I agreed to it. It was 
a draft of an agreement? 

THE COURT: A what? 

110 MR. BURNETT: A proposal. 

THE WITNESS: A proposal. 
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THE COURT: My question is, Did Houser get the 
ninety-day stay? 

THE WITNESS: No. 

THE COURT: Never did? 

THE WITNESS: Never did, no. The agreement was 
a thirty-day notice. We wouldn’t take a ninety-day notice. 

MR. HORNSTEIN: The agreement is not in evidence. 

MR. BURNETT: That paper which has just been 
handed to the Court is Defendant’s Exhibit No. 3. 

MR. HORNSTEIN: That is not in evidence. 

THE COURT: Just a minute. This is the matter that 
you testified to with reference to what had transpired. 
As I understood you, the arrangement was made for the 
transfer on the 19th of August. 

THE WITNESS: It was originally made for the 15th, 
and it was on the 19th that it took place. They held it 
over for them to collect. I mean the contract had not 
expired on the 19th. 

THE COURT: On the 19th day of August you met at 
the title company office? 

THE WITNESS: Yes, sir. 

THE COURT: And it was at that time that you had 
with you— 

111 THE WITNESS: No, sir. 

THE COURT: I haven’t finished my question. 
On the 19th of August you met at the title company? 

THE WITNESS: Yes, sir. 

THE COURT: You presented a deed to Mr. Homstein? 

THE WITNESS: Yes, sir. 

THE COURT: Then lie question came up about this 
easement? 

THE WITNESS: Yes, sir. 

THE COURT: Isn’t that right. 

THE WITNESS: That is right. 

THE COURT: Your testimony is that he waved his 
check—you thought it was a check—and said, “We are 
ready, able and willing to go through with it”—but the 
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inference being that “this is a little bit different than what 
we anticipated we were getting—namely, the extent of our 
property. We didn’t know the property was subject to 
an easement of that character of public alley.” 

THE WITNESS: Yes. j 

THE COURT: Your testimony further reveals, as I 
understand it, that nothing was said by Mr. Homstein at 
that time about the Houser business? 

THE WITNESS: No. ! 

THE COURT: I further understand you to.say that, 
however, irrespective of the fact that nothing was 
112 said by him with reference to the Houser business, 
that you had in your possession this agreement? i 

THE WITNESS: No, sir. 

THE COURT: Well, that is what I want to get straight. 

THE WITNESS: I didn’t have it in my possession! 

THE COURT: Well, what was the Houser situation 
on the 19th day of August? 

THE WITNESS: The Houser situation, on the 19th 
day of August, as far as I was concerned, I told Mr. Horn- 
stein that Phelps and Houser had worked it out whereby 
Mr. Houser would bring in the cancelled lease, and would 
sign in substitution therefor a standard monthly agreement 
providing for a thirty-day notice, which is that. 

THE COURT: When did you receive that? ! 

THE WITNESS: That was delivered to the title com¬ 
pany. | 

THE COURT: When was it delivered to the title com¬ 
pany as far as you know? 

THE WITNESS: You see, I don’t know. 

THE COURT: Was it there on that day? 

THE WITNESS: It wasn’t there at the time I was 
there. It may have gotten there later that day. It was 
fully provided for but it had not arrived there at the time 
of this. 

THE COURT: Then what you are saying to me is 
this, that as far as you know, that the Houser business 
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was all straightened out and in the clear on the 19th day 
of August? 

113 THE WITNESS: At the time he walked into 
the title company. 

THE COURT: In other words, Houser had relin¬ 
quished his lease for a consideration paid? 

THE WITNESS: I don’t know about him being paid. 

THE COURT: And that all he was on that day was 
a tenant by the month and there was no ninety-day string 
attached to it? 

THE WITNESS: What I mean to convey is that at 
the time of that settlement on the 19th of August, Phelps 
had completed arrangements for the surrender of the lease 
and for the substitution of a monthly agreement with a 
thirty-day notice to quit. 

MR. STRASBURGER: I move to strike that, if Your 
Honor please, for the reason that he is talking hearsay now. 

THE COURT: Just a minute now. This case is not 
being tried before a jury; it is being tried before the Court, 
and you will have to depend on me to separate hearsay 
from evidence of a character that is admissible without 
that stricture being leveled against it. I am dealing now 
with a lawyer. 

MR. STRASBURGER: All right. 

THE COURT: And I am trying to find out what the 
actual situation between these parties is. 

Have you your exhibit with reference to the Phelps- 
Houser arrangement? 

114 MR. STRASBURGER: We have first of all this 
ninety-day notice. 

MR. HORNSTEIN: That is in the title company’s 
records. 

THE WITNESS: I didn’t get it on the 12th or receive 
it on the 12th. It was later that I saw it. 

THE COURT: By way of recapitulation—this is im¬ 
portant from my point of view because I’ve got to decide 
this case—I understand you to say that on the 14th of 
August, or thereabouts, for the first time— 



77 


THE WITNESS: The 15th. 

THE COURT: All right, the 15th. But anyway around 
the 14th or 15th of August you discovered for the first 
time that your corporation was going to purchase this 
property from Phelps? 

THE WITNESS: Yes. 

THE COURT: You discovered for the first time that 
Houser had a lease? 

THE WITNESS: Yes. 

THE COURT: Apparently, that disturbed you? 

THE WITNESS: Right well. 

THE COURT: I mean it bothered you. You went fo 
Mr. Hornstein? 

THE WITNESS: That is correct. 

THE COURT: And told him about it? 

THE WITNESS: That is correct. 

115 THE COURT: Then you contacted Mr. Phelps 
on the telephone? 

THE WITNESS: I contacted him twice. 

THE COURT: At any rate, you notified Mr. Hornstein 
you contacted Mr. Phelps? 

THE WITNESS: That is right. 

THE COURT: Presumably, you had some conversation 
with him about this ninety-day business, and he agreed td 
see what he could do about it? 

THE WITNESS: He said he would do it. Houser 
wanted it as a favor. He didn’t question the doing of it. 

THE COURT: Then the situation was that on the 19th 
day of August, title was passed. You were to receive— 

THE WITNESS: I don’t think it was passed. Set¬ 
tlement was to be made. Title doesn’t pass on that day.j 

THE COURT: Well, you wouldn’t make settlement 
unless you were satisfied that everything was in proper 
order, isn’t that right? 

THE WITNESS: Or would become in proper order, j 

THE COURT: The mechanics of actually passing title 
may be some days later, but you were there on the 19th 
day of August to pay off Phelps? 
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THE WITNESS: Indirectly, yes, sir. We weren't 
going to put np any money. 

THE COURT: Well, whatever you were going 
116 to do, you were there on the 19th day of August to 
straighten out your business with Phelps? 

THE WITNESS: No, we had straightened that out 
on the 15th, and he had to produce this and the cancelled 
lease and rent agreement before I got his money. 

BY MR. BURNETT: 

Q Here was the situation, Mr. Fuller. You had in¬ 
tended to get your money from United Food Stores Cor¬ 
poration and to pay off Mr. Phelps, correct? A ' Well, 
the title company was going to pay off Mr. Phelps. 

Q I know, but Mr. Phelps was going to get his money 
from the money you got from United Food? A Yes, sir. 
The intermediate statement shows how it worked out. 

Q That is what the Court was asking you. Let’s stick 
to that proposition. 

Mr. Phelps was going to get his money from the money 
that was put up by the United Food Stores Corporation, 
is that correct? A Yes. 

Q Now, then, Mr. Phelps was going to pay off the 
balance of the fifteen hundred dollars—namely, twelve 
hundred and fifty dollars—out of the money that he 
lit got from the sale of his premises, is that right? 
A That is what I understand. 

Q Yes. Now, then, on the 19th, the agreement between 
you and Mr. Phelps respecting the tenancy of Houser had 
actually been concluded, and Phelps had— 

MR. STRASBURGER: Wait just a moment. I object 
to this leading question. I think the witness ought to tell 
what happened. 

THE WITNESS: I told Phelps what he had to do. 

MR. BURNETT: Just a moment. 

THE COURT: On the 12th of August, 1946, according 
to Plaintiff’s Exhibit No. 3, there was entered into between 
Phelps and Houser an arrangement whereby Houser agreed 
to give up his lease for due consideration. 
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THE WITNESS: I can't call that an agreement, per¬ 
sonally. 

BY ME. BURNETT: 

Q That was a proposal? A Yes. 

Q That was never signed there? A There wasn't 
anything like an agreement. 

MB. BUBNETT: You see, Your Honor, in Mr. Phelps' j 
testimony— 

THE COURT: I am not drawing a conclusion. 

MR. BURNETT: In Phelps' testimony he explains that j 
—in his deposition. 

THE COURT: What I am trying to say is this, j 
118 The trouble is I should have let you go along with 
your examination and kept out of it. There was 
some talk about Houser surrendering his lease. 

THE WITNESS: The lease between— 

THE COURT: Phelps and Houser. There must have 
been, because there was this arrangement. 

THE WITNESS: I think Phelps said in his deposition j 
that he had arranged— 

THE COURT: Well, despite the talk and all the pre- ! 
liminary skirmishing, your testimony is that on the 19th 
day of August they came out with only a tenancy by the 
month, with no strings attached? 

THE WITNESS: That is right. We wouldn't take it 
otherwise. 

THE COURT: All right. And your testimony now is— j 

MR. STRASBURGER: I don’t think Your Honor has | 
correctly stated it. 

You don't claim on the 19th day of the month they had 
that lease present? 

THE WITNESS: I never saw it on the 19th. I say 
arrangements had been completed on the 19th of August. 

THE COURT: That lease is dated August 19. 

MR. STRASBURGER: It is dated August 19, but they j 
didn't have it there, and there is no evidence— 

THE COURT: Mr. Strasburger, that is not in evi- j 
dence. 
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119 MR. STRASBURGER: All right. 

THE COURT: It is merely an indication of the 
fact that on the 19th day of August, presumably, that 
arrangement was entered into. This witness couldn’t 
testify to it because he wasn’t there. 

MR. BURNETT: I offer it in evidence because I sub¬ 
mitted the exhibit to Mr. Phelps in his deposition, and he 
said that that was the agreement which they had entered 
into. 

THE COURT: Where is the original? 

MR. BURNETT: Yes. 

THE COURT: I say, Where is the original? 

MR. BURNETT: I don’t know. 

THE WITNESS: You mean the original agreement? 

THE COURT: Yes. 

THE WITNESS: This is it 

THE COURT: That is not signed. 

THE WITNESS: Yes, this is signed. 

THE COURT: I see. 

THE WITNESS: Oh, yes. This is an executed agree¬ 
ment. 

MR. BURNETT: That purports to be a carbon copy, 
but it is signed. Where the original is, I don’t know. 

THE WITNESS: I guess Houser probably has it, or 
had it 

MR. BURNETT: That was marked Exhibit No. 3. 

THE COURT: Now, where in this deposition— 

MR. BURNETT: Page 16, about the middle of 

120 the page, where it says “By Mr. Burnett”. I will 
read it for you, Judge Strasburger. 

“Question: At about the time that you made settlement, 
Mr. Fuller told you that the people that were going to buy 
from him had refused to go through with the deal? 

“Answer: That is right. 

“Question: And he said then, insofar as the Washing¬ 
ton Housing Corporation was concerned, that he would 
want some kind of agreement that Houser was going to get 
out? 
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“Answer: That is right. 

“Question: So you and Houser entered into a written 
agreement? 

“Answer: That is right,” 

It goes on: 

“Question: I show you Defendant’s Exhibit No. 3 and 
ask you if that is the written agreement that you have just 
spoken about, dated August 19, 1946? 

“Answer: That is right. 

“Question: That is the agreement that you signed? 

“Answer: That is right. j 

“Question: On that very same day you signed that 
agreement to blank? 

“Answer: That is right. 

“Question: You just signed it in blank? 

121 “Answer: That is right.” 

MB. STRASBUBGEB: I object. There is no 
evidence in the record to show that Houser signed it, or! 
when he signed it, or that that is his signature even. 

MB. BURNETT: Mr. Phelps testified that that was! 
the agreement 

MB. STBASBUBGEB: He did not testify as to the! 
signature to it, or identify the signature, and he does not 
testify when it was signed. That is the important part, j 

TEGS COURT: Well, his testimony is that it may have 
been signed on the 19th or it may have been signed on the 
26th. He wouldn’t bet his life on it. 

MB. BUBNETT: He didn’t say the 26th. 

MB. STBASBUBGEB: Yes, he did. He said he didn’t 

i 

know when it was signed. 

THE COTJBT: Just a minute. 

MB. BUBNETT: It is in the redirect testimony. 

THE COTJBT: Yes, page seventeen. It says here, in 
the lower half of the page: 

“Question: Now, are you sure that the date set forth 
on here, August 19th, is the date that you signed the 
contract, or was that date put in? j 


! 
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“Answer: No, that date was not put in. I don’t re¬ 
member signing anything that wasn’t dated. 

“Question: Well, it may have been. You may 

122 have signed that on August 28th or 26th ? 

“Answer: I am of the impression that I did 

not” 

MB. BUBNETT: Did not 
THE COUBT: Continuing: 

“Question: You are not sure about it? 

“Answer: I wouldn’t bet my life on it. 

“Question: What time of day did you deliver this to 
Mr. Fuller? 

* 1 Answer: That I wouldn’t know. ’ ’ 

. MB. HOBNSTEIN: May I, if the Court please, refer 
Your Honor to page five of that same deposition? 

THE COUBT: I will admit that, subject to correction. 
I will admit that 

Well, your testimony is, Mr. Fuller, that on the 19th day 
of August, with— 

THE WITNESS: Not the 19th. 

THE COUBT: Let me finish. On the 19th day of 
August, with the exception of this business involving the 
right of way, you were there ready to do business? 

THE WITNESS: Beady, willing, and able. 

THE COUBT: And everything was in the clear? 

THE WITNESS: Yes, sir. 

BY MB. BUBNETT: 

Q And the agreement between you and Mr. 

123 Phelps respecting Houser had been completed? A I 
told him what he had to do. 

Q Had it been completed? Had you finished your 
agreement? A Oh, yes, He was going to do it. I mean 
I told him to get a general standard agreement with a 
thirty-day notice to quit and deliver it to the title company 
with the cancelled lease, and he said he wanted to—he 
would do it. 

Q That’s all I wanted to know. That is all 
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ME. STRASBUBGER: You are through? 

ME. BUENETT: Yes. | 

THE COIJET: All right You may proceed, Mr. Stras- 
burger. I 

| 

Cross Examination 
BY ME. STRASBURGEE: 

Q You have tesified that nothing was said by Mr. 
Hornstein on the 19th in regard to this lease? A No, sir. 

Q I call attention to a series of letters that you had 
written. You heard these letters read the other day? 
A Yes, sir. | 

Q In each of these you say particularly that in refer¬ 
ence to the conversations that were held at the title com¬ 
pany—well, I will just read one of them to you. 

ME. BUENETT: What date? j 

ME. STEASBUEGEE: This one is September 16th, 
in which you say: 

“To satisfy your stated objection at the sched- 
124 uled time for settlement, August 19, 1946, to wit: 

that there was an outstanding lease on the property, 
we immediately proceeded, outside the title company, to 
secure and deliver to the title company the cancelled lease 
and substituted monthly agreement. This had been de¬ 
livered to them sometime prior to August 26,1946, and at 
the request of your secretary we advised them in writing 
on August 26 that there were no outstanding leases, feeling 
that that would comply with any possible objection.” 

Doesn’t that show in that letter that that was the talk 
on August 19th? A No, sir. That was the objection that 
he stated in his letter of the 21st. He stated that, and that 
was the only objection he stated. There wasn’t any use of 
going into any other questions. That was the one he stated 
in his letter of the 21st The only discussion at the time 
we were at the title company was when I told him it had 
been worked out i 


j . 

i 
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Q And you say that, notwithstanding this letter and 
all the others in which you refer to the 19th T A The only 
mention of it made was that I told him that it had been 
worked out, and Mr. Phelps was to deliver a standard 
agreement. I asked him to prepare it before so that he 
could have it exactly the way he wanted it on the 14th or 
15th when I saw him—I asked him to prepare what 

125 he wanted and I would have it signed. 

THE COURT: May I see that exhibit, please— 
that letter? 

(The document above referred to was handed the Court.) 
BY MR. STRASBURGER: 

Q Now, you did not know personally, on or about 
August 19, of the existence of this particular paper here, 
marked Defendant’s Exhibit No. 3? A I had not seen it 
up until—I didn’t see it until the 26th. 

Q And it was not in your possession or in the possession 
of the title company on the 19th day of August, was it, so 
far as you know personally? A It wasn’t there at the* 
time I left the title company. 

Q And you don’t know of it being there later in the 
day? A I couldn’t swear it was there later in the day. 

Q The first time you knew it was there is when you 
claimed on August 26 or 27 that it was there? A That is 
right. I was out of the city from the 20th to the 26th, and 
I checked on the case on the 26th and it was there. And 
I worked out the boundary line so that there wasn’t any 
question, and wrote him that letter of the 26th to come in 
and settle on the 28th, because I was going to settle on 
the 28th. 

126 Q Now, isn’t it true that you wouldn’t settle with 
Phelps on the 15th because of the fact that he didn’t 

have a discharge of this lease? A No, sir. 

Q Would you have settled with him without a discharge 
of the lease on the 15th? A You mean if I hadn’t resold? 

Q The condition being as it is. A The condition as 
it is? 
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Q Would you have settled on the 15th without a release? 
A The condition being as it is I approved the settlement 
statement on the 15th. j 

Q As to amounts, but you did not close a deal, did you? 
A I instructed them as to the way it was to be closed. 
I didn’t put any money up because money was to come from 
the United Food Stores Corporation. 

Q Would you have closed a deal, in view of the situation 
existing with Mr. Hornstein’s contracts, if you didn’t have 
a release? A I would have. 

Q You would have closed anyhow? A Yes, with in¬ 
structions to deliver what I want. 

127 Q With instructions? A With instructions to 
the title company to see that that was the way it 

was supposed to be. That’s all. 

Q In other words, you were willing to close with Mr. 
Phelps, provided Mr. Phelps got you a release? A Ho, 
I would have instructed the title company the way I 
wanted it. 

Q I am not talking about instructions to the title com¬ 
pany. A Yes, I would have settled, to answer your 
question, Mr. Strasburger. 

Q You would have settled without a release, is that 
correct? A Certainly. Of course. 

Q Without a release of this lease? A Certainly, with¬ 
out a release of first trust or anything. 

Q When you talk about settling, you mean you would 
have closed the entire deal? A I would have put the 
money up, if that is what you mean. What do you mean 
by settle? 

THE COURT: Now, of course this is all argumentative. 
That has nothing to do with this case. The question is 
what he would have done under the circumstances. 

MR. STRASBURGER: I want to find out, as a matter 
of fact, whether the reason that the deal wasn’t 

128 closed on the 15th was partly due to the fact that Mr. 
Houser had a lease on the property and you wkre 
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not willing to consummate the deal with the Washington 
Housing Corporation until you were sure that Houser had 
a— 

THE WITNESS: Oh, that had nothing whatsoever to 
do with it. 

BY MB. STRASBUBGER: 

Q 1 All right Now, he did not, on the 15th, have a paper 
releasing this lease, did he, but he told you you could get 
one? A That is right 

Q ' With ninety days! A No, he told me then any way 
I wanted it, and I told him— 

Q When did you hear— 

MB. BURNETT: You told him what? You didn’t : 
finish your answer. 

THE WITNESS: I told him that any agreement for 
more than thirty days, I didn’t have anything to do with it 

MB. HORNSTEIN: Was that on the 15th? May I get 
that straight? 

MB. BURNETT: No, he didn’t say that. 

MB. HORNSTEIN: Well, he is talking about the 15th. 

THE COURT:. One at a time, gentlemen. I can’t deal: 
with two. 

129 THE WITNESS: It is a little confusing as to the 
time there, whether I told him on the 15th before set¬ 
tlement, that I had talked to Mr. Hornstein and that he 
wouldn’t let me know. 

BY MR. STRASBUBGER: 

Q When you went to Mr. Hornstein’s office, did you 
have any paper with you? A Yes. 

Q Which paper was that? A Exhibit No. 3. Plain¬ 
tiff’s Exhibit No. 3. 

Q And that was left with the title company and was in 
the title company files when produced in court? A Oh, 
yes. 

Q And that was in the files of the title company on the 
19th day of August, when Mr. Hornstein was there? A I 
guess it would still have been there. I gave it back to 
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Mr. Phelps and he probably left it there at the title com-! 
pany. 

Q Wasn’t it there on the 19th when Mr. Homstein wad 
there, and didn’t you show it to Mr. Hornstein? A No, I 
didn’t show it to him on the 19th. 

Q Didn’t you speak to him about the ninety days, Mrj 
Fuller? A Not on the 19th. 

Q But on the 19th you did not have a complete 

130 release of the Houser lease. A No. 

Q And you don’t know when it was released? A 
I know it had been done by the 26th. 

Q But you don’t know when it was signed? A No. 

Q If at all, because you weren’t there? A That is 
right. 

THE COUBT: Now, Mr. Fuller, I am a little curioud 
as to an explanation of the paragraph in your letter of 
September 6 entitled— 

MR. BURNETT: I can do that very readily, Your 
Honor. I can clear that up. 

THE COURT: It is his letter. I suggest he do it The 
objections were stated at the time. 

THE WITNESS: Well, his objection. He made that 
the only ground for his objection. 

THE COURT: Now, just a minute, gentlemen, please. 
You wrote this letter as of September 16, 1946 to the 
Plaintiff corporation? 

MR. BURNETT: In reply to the letter of September 
13. Now, if you will look at the letter of the 13th you get 
the answer to the letter of the 16th. 

THE WITNESS: That is precisely what I wanted to 
say, Your Honor. 

131 MR. BURNETT: The second paragraph. 

THE COURT: Well, that is rather unfortunate 
language, isn’t it? 

THE WITNESS: I think it is. In other words, he 
had stated that as his sole objection, and I was trying to 
narrow the issue down, as I did later. 
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THE COURT: That is where it is now. That is where 
the issue is narrowed down to. 

THE WITNESS: I tried to narrow it down to that I 
didn’t know he was going to make the claim later which 
he did. 

BY MR. STRASBURGER: . 

Q In this series of letters—in this letter—you do not 
refer to anything about the right of way or alley. A It 
never came up until the 19th. He had the preliminary 
letter—Mr. Homstein had—and I didn’t have the pre¬ 
liminary letter. 

MR. BURNETT: Does Your Honor know what a pre¬ 
liminary or a preliminary letter is? 

THE COURT: What is it? 

MR. BURNETT: A preliminary letter is a preliminary 
letter that the title company sends out, notifying.the party 
who orders title of any defects in title, or what the state of 
the title is; and then if there is anything to be cleared up, 
the parties will then dear it up. Then after that is deared 

up, they issue their certificate. 

132 THE WITNESS: That did not come up until 

the 19th, and I didn’t know about it either. 

• • • • 

BY MR. STRASBURGER: 

Q Now, on page ten of your deposition I asked you a 
question if there wasn’t some discussion at the title com¬ 
pany regarding the lease on the property. A There was 
none. 

Q You answered none. You said there wasn’t any dis¬ 
cussion regarding any leases. A That is right. 

Q Let me ask you this question. Mr. Hornstein, on 
the day in question, on the 19th of August, did say to you, 
Would you allow him thirty days in which to confer with 
his clients out in California? A He said something to 
that effect. He asked me if I would agree to an extension 
of thirty days for the settlement of the contract. 
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Q That was because of this lease proposition! A No, 
that wasn’t because of the lease proposition. I 

133 Q Didn’t he want to correspond with his client?| 
A He said some of the officers were out of town,! 
and he didn’t want to take any responsibility. 

Q Did he say that the president of the company was in 
Califomia? A He said something like that. 

Q And that he wanted to correspond with the presi-i 
dent? Did he tell you that? A I think he did. 

Q What did he want to correspond with the president 
about? A I don’t know. 

Q Did he not tell you, as a matter of fact, that he 
wanted to correspond with the president about the lease? 
A No, sir. ! 

, Q What did you say when he said he wanted thirty 

days in which to do it? A I said I didn’t see any reason 
for such an extension. 

Q You did not give him the thirty-day extension? A 
I didn’t say I woudln’t. I said I didn’t see any reason 
for it. If he had a good reason for extending it for 
thirty days, we could have had a good reason to extend it 
► for thirty days with our man. 


134 BY MR. STRASBURGER: 

Q In referring to this alleged lease of the 19th 
of August, 1946, was there any assignment of that to the 
Washington Housing Corporation? A My instructions 
were that it was to be assigned in blank. This assignment 
is dated the 19th. 

Q And it is not to the Washington Housing Corpora¬ 
tion? A No. It was supposed to be in blank. Inadver- 
* tence on the part of the title company. He always recog¬ 

nized it though. Houser always recognized it 

Q I didn’t ask you that. I asked you what the paper 
showed on its face. A The paper speaks for itself. 

Q You yourself do not personally know when it was 


r 



90 


signed? A No. I know it was signed before the 26th. 
That’s the day I came back. 

Q I want to call your attention to your letter of Sep¬ 
tember 23, on your letterhead, addressed to Mr. Homstein, 
where you acknowledge receipt of his letter and you say 
that you deny his willingness to settle on the 19th, 

135 and you say this: 

“At the time you were notified—” 

That is, on the 19th. A Let me see that. 

Q Quoting: 

“ At the time you were notified that there was an un¬ 
recorded and unexpired lease you were also notified ar¬ 
rangements had been completed to cancel the lease. 

“The tenant desired a ninety-day notice, although this 
was not necessary. You were given the opportunity to pre¬ 
pare an agreement, which would be satisfactory to you, 
because it could have been put to your mutual advantage 
by assuring his continued occupancy until you were within 
that time of having use for the property. 

“However, the substituted agreement provided only for 
a thirty-day notice. You did not in fact notify me that a 
ninety-day notice was not satisfactory to the purchasers, 
but what you did say was that certain officers of the cor¬ 
poration were out of the city, and you did not wish to take 
any responsibiilty for the decision. ’ ’ 

Doesn’t that refresh your recollection as to what Mr. 
Homstein said on the 19th, that he couldn’t take the 

136 responsibility of making the decision as to whether 
or not he could take a ninety-day notice? 

• • • • 

THE WITNESS: No. 

THE COURT: Your answer is no ? 

THE WITNESS: My answer is no. 

MR. STRASBURGER: I think that’s all. No, wait 
just one second. 

You went out of the city on the 16th? 
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THE WITNESS: No, sir. I stayed over—I will have 
- to refer to a calendar. That’s 1946. 

THE COURT: Here is 1947. Just count one day back, 
that’s alL 

MR. BURNETT: Here it is. 

THE WITNESS: I am sure I left Washington on 
either the night of the 16th or the morning of the 

137 17th, and I came back on the night of the 18th or the 
morning of the 19th. And I again left Washington 

on the 20th—I remember that well, because Mr. Hornstein 
just told me about going to Canada, and I was going to 
Canada. | 

THE COURT: That was a Tuesday. 

THE WITNESS: That was on a Tuesday that I left 
And, to refresh his memory about our previous conver¬ 
sation, he told me about going to Quebec, and I discussed 
with him if it was hard to get reservations, and I also 
talked with him about the polio epidemic which was then 
in Canada. 

. THE COURT: What are you talking about! 

THE WITNESS: I just say that I talked to him on 
the 14th or 15th of August. He had just gotten back, and 
he mentioned about the International Bridge. I assumed 
he drove. And I think I asked him if he didn’t come 
back along the Coast route because I had planned to come 
back by the Coast route. That was our discussion before 
we went into this question of this agreement, whether it 
shoud be ninety days or not. We talked about his trip to 
Canada, so I knew he had just gotten back. 

BY MR. STRASBURGER: 

Q Are you able to state whether that was on the 15th 
after you had been to the title company! A Before I 
went to the title company on the 15th at one o’clock. 
It was before that time. I can’t recall whether 

138 it was the 14th or the morning of the 15th. 

I 

• • • • 




92 


William J. Rogers 

Direct Examination 
BY MB. BURNETT: 

Q Your full name, please? A William J. Bogers. 

Q William J. Bogers? A Yes, sir. 

Q Mr. Bogers, in 1946 I think you were engaged as a 
real estate salesman for the Washington Housing Cor¬ 
poration, is that correct? A Yes, sir. 

Q Do you recollect, during the month of August, going 
with Mr. Fuller, Mr. Frank T. Fuller, to the Phelps prop¬ 
erty? A I don’t know that it was the month of August. 
It was sometime in the Summer of 1946. 

139 Q Did you accompany him to that property more 
than one time? A I believe just once. It might 

possibly have been twice. 

Q Just yes or no—Did you go any other place after 
visiting the Phelps property with Mr. Fuller? A Yes, 
sir. 

Q Where did you go? A We went to a building on 
the northwest corner of 14th and K Streets. 

Q Do you know the name of the building? A 'No, I 
don’t 

Q Whose office did you go into? A We went to an 
office on one of the upper floors. I particularly remember 
that Judge Strasburger was in that office. 

Q He had his name on the door? A Yes. 

Q Did you go to the Phelps property and accompany 
Mr. Fuller to that building more than one time? A I 
don’t believe so. Just once. 

Q Did you see Judge Strasburger or Mr. Hornstein— 
the gentlemen who sits here—at the office? A I saw 
Judge Strasburger. I did not see Mr. Hornstein. 

MB. BUBNETT: You may cross. 

140 MB. STRASBURGER: No questions. 

• • • • 
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Barney 0 . Weitz 

was called as a witness for and in behalf of the Defendant 
and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 

BY MB. BURNETT: j 

Q Yon are Mr. Barney 0. Weitz? A That is correct. 

Q I think that you were the real estate agent who initi¬ 
ated the sale of the Phelps property to the United Food 
Stores Corporation? A That is right. Mr. Fuller is thp 
man that I dealt with. 

Q But you negotiated first with Mr. Homstein? A 
That is right. 

Q Skipping all of the details up until the middle ojf 
August of 1946, did you have a conversation with 
141 Mr. Fuller—just yes or no—respecting the tenancies 
on the property at the Phelps parcels? A In Au¬ 
gust of 1946? 

Q Yes. A Yes, I did. j 

Q Did you have any conversation with Mr. Homstein 
about your talk with Mr. Fuller? A I did. 

Q Did you call on Mr. Homstein personally or did you 
talk to him on the phone? A As I recall it, I called him 
on the phone. 

Q You called him on the phone? A Yes. 

Q What did you tell him? A I told him at that time 
that Mr. Fuller had called me and told me that he had 
talked with Mr. Homstein about the lease that one of the 

i 

tenants had on the property, and that arrangements had 
been made to terminate the lease before settling the prop¬ 
erty, which was to take place within the next few days, 
and that there was some little matter about the time limit 
notice that the tenant wanted—the lessee at that time 
wanted—in the new rental agreement, which was to be de¬ 
cided upon by Mr. Homstein and the people that he repre- 
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sented; and I talked to Mr. Hornstein about that at the 
time on the phone. 

142 As I recall it, he told me that he wasn’t in position 
to pass on it at that time, but that he would advise 

us in the next day or two before settlement as to how he 
wanted the new monthly agreement written up. 

Q Did you at that time say to Mr. Hornstein that it 
was a monthly agreement or not? A Well, the agree¬ 
ment would be a monthly agreement starting with the 
transfer of the property. There was a lease, but it was 
being terminated, and that was when Mr. Fuller called me 
and told me about it—and that was the first time I heard 
about it 

Q Did you say to Mr. Hornstein that the new agree¬ 
ment was to be with a ninety-day notice or that it was to 
be a thirty-day agreement? A He wanted an agreement 
with a ninety-day notice, but he wasn’t persistent about the 
ninety days. 

Q Who wanted it? A The lessee. 

Q The lessee? A Yes, the tenant 

Q What did you tell Mr. Hornstein? A I wanted to 
find out from him what he wanted. 

Q Please, let me finish my question. What did you tell 
Mr. Hornstein with respect to the tenant’s new agreement, 
that it was with a ninety-day notice or a thirty-day 

143 notice? A Well, I told him that the tenant wanted 
a ninety-day notice. 

Q You have told us that. That is not my question, Mr. 
Weitz. A I’m sorry. 

Q This is my question: What did you say to Mr. Horn¬ 
stein respecting the agreement that Mr. Fuller told you 
had been made that the agreement was that the lease was 
to be—the new agrement was for a ninety-day notice or 
thirty-day notice—what did you tell Mr. Hornstein respect¬ 
ing that and that alone? A I told him that the lessee, 
who would be a monthly tenant, would take it on a thirty- 
day notice basis, on a monthly basis, with the usual thirty- 
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day notice to vacate; but that he, as I understood from 
Mr. Fuller, requested a ninety-day notice, but that it wasn’t 
necessary if Mr. Homstein wasn’t agreeable to it. 

Q You have told us that. I did not ask you that A 
I’m sorry. I don’t understand. 

Q I ask you this question: Did you say to Mr. Hom¬ 
stein— 

ME. STRASBUBGER: I object to that 

BY MR. BURNETT: j 

Q —anything respecting an agreement that Mr. Fulle^ 
had said had been completed, or did Mr. Fuller say 

144 anything to you about a completed agreement—any¬ 
thing at all! A Yes, as I recall it. 

Q You said yes! A Yes. 

Q Did you say anything to Mr. Homstein about that 
situation, and if you did, tell us what you told him. A J 
told him that the lease had been terminated, and that 
the lessee would like to stay on there on a monthly ar¬ 
rangement. 

• • • # 'j 

! 

THE COURT: And as a result of that conversation 
with Mr. Fuller he had a conversation with Mr. Homstein. 
MR. BURNETT: That is right 

THE COURT: Now, what I would like to know, and I 
presume this is what you intend to ask, is, What was the 
conversation that you had over the phone with Mr. 

145 Homstein? Now, tell us that, Mr. Weitz. 

THE WITNESS: Well, to the best of my recol¬ 
lection, I discussed this monthly agreement with Mr. Horn- 
stein, and explained—or rather he knew about it at the 
time—and he was to let us know as to how he wanted the 

i 

new monthly agreement written up for the future, and 
that was the extent of the conversation to the best of my 
recollection. 

THE COURT: When was this? 

THE WITNESS: This was about the 15th. It was 

i 
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about the 15th of August, 1946, or about four or five days 
prior to the date of settlement 
THE COURT: Do you know when the date of settle¬ 
ment was T 

THE WITNESS: That was on the following Monday— 
the 19th. 

THE COURT: The 19th of August? 

THE WITNESS: Yes, sir. 

THE COURT: So, therefore, you fixed the date of this 
conversation as either on the 15th or the 14th? 

THE WITNESS: Approximately, yes. I think it was 
the 14th or the 15th. 

BY MR. BURNETT: 

Q Now, you were at the title company on the 19th for 
settlement of this deal? A I was. 

Q Who was there? A Well, Mr. Homstein, 

146 Mr. Puller, myself, and of course the settlement 
clerk. 

Q Mr. Henry A. Johnson? A That is correct. 

Q You heard the conversation that took place? A I 
did. 

• • • • 

BY MR. BURNETT: 

Q What did Mr. Homstein say? A At the settle¬ 
ment? 

Q Yes. A The only question that arose at the time 
was the description of the deed—I mean the descrip- 

147 tion in the deed. That is as I recall it now. He 
took exception to the way it was worded, and we 

went upstairs to discuss it with one of the title officers, 
to get him cleared up on the.situation. 

Q Is it or is not a fact that Mr. Homstein at any time 
made any complaint about the type of tenancies on the 
property? A He did not 
* MR. BURNETT: You may inquire. 
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Cross Examination 

. . * * * i 

BY MR. STRASBURGER: j 

Q Now, Mr. Weitz, being the agent in this case, yon 
naturally are interested in the outcome because your eomt 
mission depends on it somewhat ? A Well, it does. 

Q Now, isn’t this a fact, that when you first dealt with 
Mr. Homstein in regard to this property you told Mr* 
Hornstein these were monthly tenants, didn’t you? A 
That is right. According to the contract they were stipu¬ 
lated as being monthly tenants. 

Q You said that is what they were? You told that to 
Mr. Hornstein ? A That was the information I got. 

. Q Sow, when you called Mr. Homstein up on the 14th 
or 15th, wasn’t it because you found out or knew that there 
was a tenant by the name of Houser on the property- 
148 who had a term lease? A I called him about the 
tenant at that time, yes, Judge. Mr. Houser. 

Q Mr. Houser? A Yes. 

Q What kind of lease did Mr. Houser have? A I 
don’t know what the term of that lease was, except what 
Mr. Fuller told me. 

I 

Q Three years? A No, he didn’t tell me the length 
of the lease because it wasn’t important because of the fact 
that it was being terminated. 

Q When you called Mr. Homstein or talked to h^h, 
didn’t you say to Mr. Homstein, ‘‘There is a tenant who 
has a lease for a term of years and we want to find out 
about this matter because you are entitled to have this 
tenant out”? A No. 

Q “Now, therefore, we want to know would it be satis- 
. factory for your client if this man will take a ninety-day 
clause in a new lease ? ” A No. 

Q And didn’t Mr. Homstein say to you then that he 
couldn’t answer that question because his client was opt 
of town? A No, that wasn’t the conversation. 

Q Then let me ask you this: If the only pur¬ 
pose was to tell Mr. Homstein that this tenant woul<l 
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take a thirty-day notice, and so forth, then there was no 
question about the case being settled—no occasion to call 
Mr. Homstein, was there? A Merely to acquaint Mm to 
see if he had all the facts. Due to the fact that I was 
the agent in this case, I wanted to be sure he knew what 
was going on, and it was only natural that I should want 
to talk the matter over with him. 

Q You did not ask him anything about getting his client 
to consent to ninety days? A Well, Mr. Fuller had called 
me that morning and told me that he had seen Mr. Hom¬ 
stein and explained to him that this lessee who had the 
lease wanted a ninety-day notice in the monthly agreement 
which he was willing to sign as of that date, and Mr. Fuller 
didn’t want to agree to the ninety-day notice because he 
didn’t want to do it against the interests of the purchaser 
whom Mr. Homstein represented; and I merely wanted to 
go over the situation with Mr. Homstein, and if ninety 
days was not satisfactory, he would take it on a thirty- 
day basis. 

Q If the thirty-day notice had been arranged, there 
wasn’t any decision for Mr. Homstein to make, was there? 

MR. BURNETT: I object. 

THE COURT: Sustained. 

150 MR. STRASBURGER: That is all. 

MR. BURNETT: Just one question, if the Court 

please. 


Redirect Examination 
BY MR. BURNETT: 

Q When you first discussed the contract, Plaintiff’s 
Exhibit No. 1, with Mr. Homstein, did Mr. Homstein give 
you any reason for striking out of the contract the proviso 
in the second paragraph of paragraph 13, from which is 
stricken the following language: 

“. . . at the option of the seller 
and also: 
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“. . . or, without forfeiting the deposit, the seller may 
avail himself of any legal or equitable rights and remedies 
which he may have under this contract 9 9 

Did Mr. Homstein say anything to you about that 
phraseology? 

MR STRASBURGER: I object 

THE COURT: How material is that? 

MR. BURNETT: I want to show, if the Court please, 
that Mr. Homstein at that time was uncertain as to whether 
or not they were going to forfeit this deposit, and he said 
to this witness, ‘ * If we do forfeit, all we are going to lose 
is the five thousand dollars we put up”. 

THE COURT: He may answer. 

151 BY MR. BURNETT: ! 

Q Did he say anything to you about that? A 
Yes, we (fiscussed it 

Q What did Mr. Homstein give you as the reason, if 
any, for striking out those words? A To the best of my 
recollection, I asked him why he stmck out that part of 
the paragraph, and I think his answer was that he antici¬ 
pated some difficulty in getting all of the members to agree 
to go through with the venture of buying this ground, and 
so forth and so on, and in case they weren’t able to com¬ 
plete the deal their liability or loss would be limited to the 
five thousand dollars deposit. 

MR. BURNETT: That is all. 

MR. STRASBURGER: Just one or two further ques¬ 
tions. 

. i 

! 

Recross Examination 

i 

BY MR. STRASBURGER: 

Q You remember that at the title company Mr. Hom¬ 
stein asked Mr. Fuller to agree to a thirty-day extension? 
A There was no discussion about the lease. 

Q I didn’t ask you about the lease. Do you remember 
that Mr. Homstein said that he would like to have the time 
for settlement extended thirty days? A Yes, I think he 
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said that in view of the fact that he wasn’t exactly satisfied 
with the way the deed was prepared, that it might be 

152 a good idea to postpone settlement for a period of 

thirty days. 

Q What did Mr. Fnller say? A He said, “I don’t 
think that is necessary. We can go npstairs and get it 
straightened ont with the title officer”. 

Q And yon are sure nothing was said at that time at 
the title company about the lease? A No, there was no 
discussion about the lease at all, Mr. Strasburger. 

Q Did you see the paper that was produced at the 
title company on that day that said the man would be 
willing to move out on a ninety-day notice? A No, I did 
not see the memorandum. I heard about it, but I didn’t 
see it. 

Q You say they did have a paper there? A No, not 
at the time. We had no discussion about any leases or 
monthly agreements or anything at the time we came in to 
settle. 

MR. STRASBURGER: That is all. 

THE WITNESS: Definitely not 

MR. STRASBURGER: All right 

MR. BURNETT: Do you have Plaintiff’s Exhibit 
No. 3? 

MR. STRASBURGER: Right there. 

MR. BURNETT: All right 

Mr. Weitz, I show you this Plaintiff’s Exhib it No. 

153 3, and ask you. Did you see that at the title com¬ 
pany? 

THE WITNESS: Not when we were in there for set¬ 
tling. 

MR. BURNETT: Was there any discussion by Mr. 
Homstein with Mr. Fuller about this paper? 

THE WITNESS: There was no discussion about any 
monthly agreement That didn’t come up at all. There 
was no discussion about the lease or the new monthly 
agreement. All that I knew at the time was that— 
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MR. BURNETT: You have answered the question— 
that there was no discussion. 

THE WITNESS: There was no discussion about it— 
none whatsoever. 

MR. STRASBURGER: When did you first see this 
paper here? j 

THE WITNESS: I saw this, as a matter of fact, just 
the other day. 

MR. STRASBURGER: You mean since the suit has 
been filed? 

THE WITNESS: That is right I knew about it 
though. 

MR. STRASBURGER: Is it not a fact that it was Mr. 
Fuller who raised the question about the title on this day? 

THE WITNESS: No, it was not j 

MR. STRASBURGER: Who raised the question of 
title? ! 

THE WITNESS: Mr. Hornstein. 

ME. STRASBURGER: What did he say I j 

THE WITNESS: He read the deed and he wasn’t 
exactly satisfied as to the wording they had in there 
154 describing the property in the deed. 

MR STRASBURGER: Did you go upstairs with hinii? 

THE WITNESS: I did. ! 

MR. STRASBURGER: What did the man up there 
say? 

THE WITNESS: Mr. Smith, the title officer, said he 
would have to call in the clerk who worked out the metes 
and bounds, but the man was out to lunch or he wasn’t 
around at the time, and so we couldn’t get it settled at that 
time, and he said he would call us later in the afternoon lor 
the next day, as soon as he could get all of the informa¬ 
tion in the case together. 

MR. STRASBURGER: Call whom? 

THE WITNESS: At the time I think he said he Was 
going to call Mr. Fuller, I believe, or myself. I don’t recall 
exactly who. 
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MR. STRASBURGER: That is all. 

MR. BURNETT: That is all. Thank yon. 

THE COURT: Step down, please. 

(Witness excused.) 

MR BURNETT: Mr. Johnson. 

Thereupon, 

Henry A. Johnson 

was called as a witness ifor and in behalf of the De¬ 
fendant and, having been first duly sworn, was examined 
and testified as follows: 

155 Direct Examination 
BY MR. BURNETT: 

Q Your full name is Henry A. Johnson? A That is 
right 

Q And you were, in August of 1946, a settlement clerk 
at the District Title Company? A Yes, sir. 

Q Mr. Johnson, do you recollect on the 19th of August, 
1946, Mr. Fuller, Mr. Weitz, and Mr. Homstein being up 
in your office for the settlement of the United Food-Wash¬ 
ington Housing deal ? A Yes, sir, I remember it. 

Q Describe to the Court just what sort of a place you 
have there, and where your desk was. A The District 
Title Insurance Company is located at 14131 Street. 

Q I mean just where you were, Mr. Johnson. Is it a 
big room? A A stall in a room approximately twice the 
size of this room. 

Q And you were located in a section of that? A Yes, 
sir. A stall. The first stall to the left as you enter the 
room. 

Q Did these gentlemen, whose names I have mentioned, 
come in to your stall, or did they stand outside? 

156 A They came in and sat down. 

« Q They came in and sat down? A Yes, sir. 

Q What happened then? A What happened? 
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Q Did they have a conversation? Was there a con¬ 
versation? A Yes, sir. 

Q Tell ns what the conversation was. A Word for j 
word, I couldn’t begin to describe it, I’m afraid. j 

Q No, of conrse not. A The conversation was per- j 
taining to the consummation of the sale of the Phelps prop¬ 
erty to the United Food Stores Corporation. 

Q Go ahead. Tell ns what happened. A A statement j 
for the purchasers had been prepared. I don’t recall! 
their ever looking at the statement. | 

Q Do yon have that statement there? A Yes, sir, T j 
have. 

j 

Q Was any conversation had there respecting that j 
statement? A Not respecting the statement, as I recall, j 
Q Let’s stay right on the question of the conver- j 

157 sation. A Yes, sir. I 

Q What was the conversation there between yoni 
gentlemen? A The time came during the period that 
they were there when the deed conveying this property 
was read by Mr. Homstein, I believe it was. 

Q I show yon Defendant’s Exhibit No. 4. Is that the! 
deed of which yon speak? A I cannot identify this deed! 
as being the one, as I didn’t read the deed at the time. Mr.! 
Homstein found objection to the description of the prop-i 
erty in the deed. That was the substance of it. j 

Q The figures on the reverse side of this Exhibit No.! 
4, 324107, that is your case number, isn’t it? A Yes, sir. 
This is a deed describing the property involved here. 

Q Look at the face of the deed and read that, and see 
if that is the language about which Mr. Homstein com-i 
plained, if he did so complain. A Yes, sir. The excep¬ 
tion that he took to this description was a paragraph here 
which says: 

“. . . except so much of the above-described land as was 
dedicated for a public alley, as shown on the platte re¬ 
corded in the Surveys Office, Marker 121, Folio 24.’’ 

158 Q What did he say about that? A He was uni 
certain in his mind as to what portion of this land 

i 
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that may have been, and he wasn’t sure whether or not 
it was tiie conveying of the land that he thought he was 
getting. 

Q Did he say anything else? A Well, that is the sub¬ 
stance of the conversation. As to the exact words, I do 
not recall those. 

Q Did they remain there or did they leave? A They 
went upstairs to talk with Francis Smith, one of the title 
officers of the Title Company, and I did not go up with 
them. 

Q At any time that they were there, is it or is it not 
a fact that Mr. Homstein said anything about refusing to 
complete the deal because there was a lease on the prem¬ 
ises? A I don’t recall any mention of any lease. The 
only objection that I heard was concerning the question of 
the right of way, as to what portion of the land, if any, 
they would take of the ground they were intending to 
purchase. 

MR BURNETT: Does Your Honor have that rental 
agreement? 

THE COURT: Have what ? 

MR. BURNETT: The rental agreement 

THE COURT: Yes. 

BY MR. BURNETT: 

Q I show you Defendant’s Exhibit No. 3, a rental 
159 agreement, executed by Mr. Phelps and Mr. Houser. 

Now, do your records—the records of the Title 
Company rather—show that such a rental agreement was 
there and turned over to Mr. Fuller or not? A This 
rental agreement was there and was turned over to Mr. 
Fuller on September 5. 

Q 1946? A Yes, sir. 

THE COURT: When you say 4c was there” you mean 
was there on the 19th day of August? 

MR. BURNETT: That is what I was going to ask, if 
the Court please. 

THE WITNESS: I am not positive as to the date that 
it was delivered. 
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THE COURT: With reference to what date are you I 
testifying that it was there ? 

” MR. BURNETT: What the Court means is to give us ! 

the date, if you can when— 

THE WITNESS: When this was delivered? 

MR. BURNETT: The instrument was delivered there, j 
THE WITNESS: I don’t remember that. It was prior 
—it was there prior—and I recall it was there a few days 
prior to the 5th. 

THE COURT: When you see “the 5th” do you mean I 
the 5th of September? I 

160 THE WITNESS: The 5th of September, yes,! 
sir, because I did deliver it to the Washingtou Hous- 

* ing Corporation on the 5th. 

BY MR. BURNETT: j 

Q And it was there several days? A As to the num-| 
ber of days, I don’t remember the date that it was deliv¬ 
ered. 

Q You have no recollection as to whether it was there 
prior to the 19th of August or after the 19th of August, 
or how soon before the 5th of September, is that right? 

► A No, I do not. 

Q In any event, it was there—or was it there prior to 
the 28th of August ? A I would say that it was. 

Q You would say that it was? A Yes, sir. 

► Q Do your records show the date of settlement? A 
The statement was made on the 15th. 

Q We will come to that. Does your record show that 
settlement was made on the 28th? A Settlement was 
made on the 28th by the Washington Housing Corporation^ 
not by United Food Stores Corporation. 
r Q That is what I mean. A That is right 

Q Now, does that serve to refresh your recollection 

161 as to whether or not you can say that the rental 
agreement, Defendant’s Exhibit No. 3, was there 

prior to the 28th of August? A It is my recollection 

► that it was there prior to that 




106 


Q How long prior yon cannot say? A No, sir, I can¬ 
not. 

Q Now, was settlement made of the deal between Wash¬ 
ington Housing and Phelps, and, if so, on what date? 
A Yes, that was made. 

• • • • 

THE COURT: I am not concerned with the 

162 stipulation. I am concerned with the practice. 

Mr. Johnson, let me ask you this question: I want 
to buy a piece of property. I go out and I look at it, and I 
sign an agreement for the purchase of that property. In 
the District of Columbia, strangely enough, the land is 
divided into plattes and squares, according to the original 
lay-out back in 1799 or 1801, or whenever it was, but that’s 
the way it is, and so you have title companies. 

The arrangement is made. The agreement is signed. 
Now, what happens from the standpoint of title? I am 
not going to buy this land unless I know the title is in good 
shape. 

THE WITNESS: It is customary for you to order an 
examination of the status of the title through some title 
company, Your Honor. 

THE COURT: All right. I walk into your company. 
I meet you in your stall in that big room, and I say, “Well, 
Mr. Johnson—” 

MR. BURNETT: No. You just make a deposit and 
order your title, and it doesn’t come up to Mr. Johnson 
until time for settlement comes along, and the day of 
settlement is fixed. 

MR. STRASBURGER: Let the witness explain. 

THE COURT: I am curious, and I find that these 
terms confuse me. Tell me what happens from there on, 
Mr. Johnson. 

THE WITNESS: It is customary for you to go in the 
title company and order examination of the title, 

163 which goes through a regular chain or channel, you 
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might say, and they work up their case on that, 
examining both the record from the Recorder’s Office and 
also checking the court records as to judgments, if any, 
against yon, the purchaser, or the seller. After the ex¬ 
amination of the title is complete, a report is made on that 
to you that the title has been examined, and they give yon 
what they call a preliminary letter, citing the status of the 
title as it stands. 

If there are no objections to it, then an appointment is 
made for the consummation or settlement of that trans¬ 
action, at which time it is customary for both the purchaser 
and the seller to be present. That is the date referred to 
here—at the time of settlement. 

THE COURT: What happens on that date! You ap¬ 
portion the taxes? 

THE WITNESS: Well, that depends on the terms 6f 
the transaction. The adjustments are fixed and calculated. 

THE COURT: You make adjustments? 

THE WITNESS: Yes. Taxes, interest, and whatever 
items may be involved in that transaction. 

THE COURT: This is the date of August 28th that - 
you are speaking of here ? 

MR. BURNETT: No, August 15th. 

THE WITNESS: August 15th is the first one. 

*THE COURT: I am talking about Phelps. 

164 MR. BURNETT: No, no. 

THE COURT: August 15th? 

MR. BURNETT: Yes. j 

THE COURT: All right. Now, the adjustments are 
made. Then what? 

THE WITNESS: Yes, sir, the taxes are pro-rated. 
That depends on the terms of the contract too, but in the 
majority of cases—I would say 99 percent of them— ad¬ 
justments are made as to the date of transfer, which is 
recognized as being the date of settlement. That i 
date that they come in. It is normally two or three 
from that by the time the deeds are recorded. 
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For instance, the purchaser will give a check. The title 
company could not use the seller’s deed until that check 
had cleared, and the title company had money in their own 
possession to account to the seller for his deed. 

THE COURT: And is it the practice to give certified 
checks or take ordinary checks and wait until cleared? 

THE WITNESS: Take ordinary checks. That is the 
rule, Your Honor. 

THE COURT: You mean the practice is noncertifica¬ 
tion, is that right? 

THE WITNESS: I would say that 90 percent of them 
are not certified or cashier’s checks. 

THE COURT: All right. Go ahead. 

165 BY MR. BURNETT: 

Q Now, Mr. Johnson, on the 15th of August, 1946, 
were there any settlement sheets made out? A Yes, sir. 

Q For whom? A One for the United Food Stores 
and— 

Q No, no. I am talking of the Phelps transaction on 
the 15th of August. Would you look at your records and 
see if you had any settlement sheets for the 15th of August? 

THE COURT: You mean between Phelps and Wash¬ 
ington Housing Corporation, and then the other one, all 
contemporaneous with each other. 

THE WITNESS: Yes, sir. A statement was made for 
the sellers—for Phelps. 

BY MR. BURNETT: 

Q Was there a statement made for the purchaser? 
A Yes, sir. 

Q Keep those papers out—keep them separate. Now, 
Mr. Johnson, please explain to the Court what the practice 
is with respect to the approval or disapproval of those 
settlement sheets. A It was customary to have the in¬ 
terested party approve a statement. This is a statement 
concerning this property here. The sale price in this case 
was $80,500. The sellers were taking back a $60,000 

166 first trust. Taxes were adjusted from July 1 to 
August 15. Rents were adjusted to August 31 
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There were a year’s taxes overdue here which were paid 
in this transaction. 

THE COURT: Now, that is the settlement sheet be¬ 
tween whom? 

THE WITNESS: This is the settlement sheet where 
the Washington Housing Corporation is buying. 

THE COURT: Have you got the settlement sheet 
there between United Food Stores Corporation and Wash* 
ington Housing Corporation? 

MR. BURNETT: No. Let’s first of all ascertain 
whether or not there is a settlement sheet there approved 
by—oh, this is the one approved by Mr. Fuller, the one yob 
are just talking about. 

THE WITNESS: Yes, sir. 

BY MR. BURNETT: 

Q Do you have a seller’s settlement sheet? A Yes, 
sir. j 


Q What is the signature—R. E. Phelps? Is that the 
signature of Mr. Phelps, the seller? A Yes, sir. 

Q And those settlement sheets were completed on the 
15th of August? A No. This one was completed on the 
28th. This statement would not have governed the 
167 United Food Stores Corporation going through with 
their deal. 

Q Let’s mark this statement that you just mentioned 
as Defendant’s Exhibit No. 8; and this one as No. 9. 

(The documents above referred to were marked Defend¬ 
ant’s Exhibits Nos. 8 and 9 for identification.) 

Q Now, after Mr. Phelps signed Defendant’s Exhibit 
No. 9, what is the practice with respect to that settlement 
sheet? Is this a completion, or is there something still to 
be done? A The checks cleared, the recording of the 
papers and the disbursing would be all that would remain. 

Q When and why is it customary for Mr. Fuller, or the 
Washington Housing Corporation, to have its agent, Mr. 
Fuller, approve a settlement sheet? Will you explain thht 
to the Court, please ? A Ask that question again. 
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Q Mr. Phelps signed on the 15th. Defendant’s Exhibit 
No. 8, which you hold in your hand there, is dated the 28th, 
and you have said that it had been approved by Mr. Fuller 
—Frank T. Fuller. A Yes, sir. 

Q Explain to the Court the custom for that settlement 
sheet. A This is a purchaser’s statement consummating 
the deal. 

Q Would you disburse without it, or would you 

168 disburse at all unless you had it? A Unless I had 
an approved statement, is that what you mean? 

Q That is right. A Yes, I would disburse without an 
approved statement. I do it oftentimes. Oftentimes the 
interested parties are not present at the time of settlement. 

Q And the material settlement sheet—is that the one 
of August 15th, signed by Mr. Phelps, Defendant’s Exhibit 
No. 9? A Yes, sir. 

Q Now, do you have in your file there the settlement 
sheet, if any, between Washington Housing Corporation 
and United Food Stores Corporation? A Yes, that is 
here. 

ME. BUENETT: Mark this Defendant’s Exhibit No. 

10 . 

(The document above described was marked Defendant’s 
Exhibit No. 10 for identification.) 

BY ME. BUENETT: 

Q I note this bears the date of August 15th, or rather 
8-15-46—Defendant’s Exhibit No. 10. Was a date for 
settlement fixed for that case ? A Yes, sir. 

Q When? A On August 15th, at two p. m., as I recall 

Q And was the case settled on that day? 

169 A No, sir. 

Q When was it settled? I mean was the date for 
settlement finally fixed? That is what I meant. A In 
this case the purchasers were not there at that time, as I 
recall Mr. Fuller asked me to keep the case on my desk 
and handle it at a later date, which I did, which happened 
to be the 19th when they’d come in again. 


Ill 


Q And when they came in again on the 19th, that is 
when the conversation arose about the metes and bounds? 
A That is right. 

THE COURT: Was that settlement sheet signed by 
both parties? 

THE WITNESS: No. The seller’s statement—Phelps!’ 
statement—was approved. 

THE COURT: What’s that? 


THE WITNESS: The seller’s statement was approved 
on the 19th. 

THE COURT: But the purchaser? j 

THE WITNESS: The purchaser, United Food Stores 
Corporation, never did sign it, I don’t recall j 


THE COURT: Let me ask you this question: Is there 
anything in there about rents? 

THE WITNESS: Yes, sir. 


THE COURT: And the total portion of rents amounts 


to what? 


170 THE WITNESS: Rents adjusted from August 
15 to 31, at $125 a month. United Food Stores Cof- 
poration under this statement was being given a credit of 
$62.50, or one-half month’s rent. 

THE COURT: You mean total rents $125 a month, 
and United Food was getting half of the $125 rent? 

THE WITNESS: Yes, sir. 

THE COURT: Now, is it broken down in that sheet 
as to names of individuals who occupy the premises as 
tenants? 


THE WITNESS: No, sir. j 

THE COURT: Just an aggregate total? 

THE WITNESS: That is right 
THE COURT: All right. That is all I wanted to know. 
Thank you. 

BY MR. BURNETT: 

i 

Q Mr. Johnson, would you explain to the Court what 
the practice is respecting a deal of this kind, namely, with 
Washington Housing Corporation and Phelps, when Wash- 
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ington Housing purchased from Phelps and, as contract 
owner, made a contract to sell to United Food Stores Cor¬ 
poration. How is that handled through the title company! 
As a separate transaction or as simultaneous transactions! 
A It is handled simultaneously. 

Q And what is the usage or custom—the usage and 
custom—with respect to liens, leases, to be released, 

171 or mortgages to be released out of the purchase 
money! A There was no— 

Q I ask what is the practice and custom—not what 
happened in this case. 

MR. STRASBURGER: I object to that. 

THE COURT: Well, I assume what they do is pay off. 
MR. BURNETT: That is right. They pay off out of 
the purchase price. 

THE COURT: It is all contemporaneous! 

MR. BURNETT: Yes, sir. 

BY MR. BURNETT: 

Q Is that correct, Mr. Johnson! A Yes, sir, it is. 
MR. BURNETT: You may inquire. 

Cross Examination 
BY MR. STRASBURGER: 

Q Now, Mr. Johnson, you are not with the title com¬ 
pany any longer, are you ! A No, sir. 

Q Where are you now! A I am not doing anything at 
the moment. 

Q How long have you been away from the title com¬ 
pany! A Since November 1. 

Q Of 1947! A Of 1947. 

172 Q Now, as a settlement clerk of the title company 
you have hundreds of cases a month to settle, don’t 

you! A No, not that many. 

Q Well, quite a few each day! A Probably an aver¬ 
age of three a day. 

Q And if you worked twenty-five days that would be 
seventy-five a month! A About sixty-five or seventy a 
month, I’d say. 
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Q About seventy or seventy-five f 

ME. BURNETT: He said sixty-five or seventy. 

BY ME. STEASBUEGEE: 

Q Now, do you recall that the deal between the Wash¬ 
ington Housing Corporation and Phelps, by the terms of 
the contract, was to be settled on the 15th of September^ 
Is that right? Have you got the contract there? A I 
don’t know if the contract is here or not 

MB. STEASBUEGEE: Let me see the Phelps contract, 
Mr. Burnett. 

THE COURT: He has testified that it was set for the 
15th and postponed to the 19th. 

ME. STEASBUEGEE: What I want to bring out to 
the Court’s atterition is this, that the first deal between the 
two parties, according to the contract, was to be set on the 
15th. The deal with our company was to be settled on the 
19th. 

ME. BURNETT: No, he hasn’t testified to that. 
173 ME. STEASBUEGEE: That is a fact. That is 
what I want to prove. 

THE COURT: His testimony is, if I recall it correctly, 
that the two deals were to be consummated contempora¬ 
neously, and that the first day of settlement was fixed for 
the 15th of August, and subsequently there was a change 
made, of which fact he was notified, and the date set for 
the 19th. That is his testimony. 

BY ME. STEASBUEGEE: j 

Q Well, isn’t this a fact, that this deal, according to its 
terms, was to be settled on August 15th? A That is the 
date. 

Q For settlement? A That was arranged for settle¬ 
ment. 

Q Yes, and the date fixed by the contract—Was any 
date fixed by the contract. A This contract may have been 
exhibited to me at that time, or it may not have been, jl 
don’t know. 
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Q The time fixed on there shows it was to be settled 
on the 15th of August 

MB. BURNETT: That has nothing to do with this case. 
THE WITNESS: I don’t know if I saw it at the time 
or not I don’t know. 

THE COURT: In any event, the contract speaks for 
itself. 

MR. STRASBURGER: Yes. 

174 BY MR. STRASBURGER: 

Q Well, anyhow, getting back to the 15th, and 
the deal between Phelps and the Washington Housing 
Corporation, you had settlement made up of the amounts? 
A No, sir. 

Q Did Washington Housing Corporation execute at 
that time the mortgage according to the trust agreement? 
A No, sir. 

Q Why not? A The purchasers weren’t there. 

Q In other words, you weren’t ready to consummate; 
they weren’t ready to consummate, were they? A Yes. 
Now wait a minute. Maybe I have misstated that. Did 
you say the 15th? 

Q On the 15th. A The United Food Stores were not 
represented at that time. 

Q I am not talking about the 19th. I am talking about 
Washington Housing Corporation. Did Washington Hous¬ 
ing Corporation put the money up and put a deed of trust 
up according to the terms of their contract? A No, sir, 
they would have taken the money. 

Q Did they put the deed of trust up? Did they sign 
the deed of trust on that day, August 15? A I 

175 think now. I don’t recall their signing it on that 

, day- 

Q As a matter of fact, all the settlement sheets were 
made up; it wasn’t intended by the parties that that was n 
closing of the deal, was it, because something else had to 
be done? 


THE COURT: Of course, obviously, he can’t testify 
what the intention of the parties was, can he? He doesn’t 
know about that. 

BY MB. STBASBUBGEB: I 

Q Well, the agreement that was expressed there at the 
time—the practice. In other words, were you in a position 
on that day, in view of what the parties had done, to puli 
the deed on record on that day? A No, sir. 

Q Or the mortgage on record that day? A No, sir. 

Q And why not? A Because the United Food Stores 
were not there prepared to make settlement. 

Q All right. Now, how do you know that United Foo<i 
Stores’ deal was to have been made that day? A I was 
taking instructions from Mr. Fuller on that. 

Q You don’t know yourself whether any agreement 
had been made that United Food Stores Corporation 
was going to come there on that day, do you? 

176 A Mr. Fuller told me that they would not be there 

that day. j 

Q Yes. So on the 19th they came in? A Yes, sir. 

• • . . | 

I 

177 BY MB. STBASBUBGEB: j 

Q Mr. Johnson, on August 15th, Mr. Fuller and 

Mr. Phelps came to the Title Company in regard to that 
settlement. 

Was a deed of trust prepared, ready for execution 6n 
that day by the Washington Housing Corporation? A As 
I recall it was ready, yes. 

Q Is it there? A The deed of trust? j 

Q Yes. A No, sir. j 

Q What became of it? A It was eventually recorded 
and Phelps now has it, I presume, or it is still in the Record¬ 
er’s Office. 

178 Q It was executed on that date, was it? A On 
the 15th? 

Q Yes. A I don’t think so. 


Q As I understand it, there was a reason why that 
deed of trust was not recorded on that date, wasn’t there? 
A Are you wanting the record? Well, the deed of trust 
was dated August 19th. 

Q On what date was it recorded? A September 4. 

Q There was some reason why it was. not closed on that 
date. 

Why wasn’t it closed? A The United Food Stores 
wasn’t there to close the transaction. 

Q If the United Food Stores and its attorney, and the 
date fixed for the closing of the deal was the 19th of Au¬ 
gust— 

MR. BURNETT (interposing): I object, it speaks for 
itself. 

MR. STRASBURGER: Well, here is the check. 

MR. BURNETT: It speaks for itself. 

THE COURT: Objection sustained. 

BY MR. STRASBURGER: 

Q The date fixed for the settlement was on the 19th? 
A No— 

178A Q (Interposing) Did the parties come there on 
the 19th? A No, sir. 

Q Did they have any engagement to come there? A 
No, I believe they came to talk with me. I could explain 
it so it will be a little better understood. 

Q Let’s put it this way— 

MR. BURNETT (interposing): I submit he should be 
permitted to answer when he asks him. 

THE COURT: The question was did they come there 
by arrangement to the Title Company, and he said no, 
“they came to talk to me.” 

MR. BURNETT: But he can explain two ways. 

THE COURT: I don’t think so. 

BY MR. STRASBURGER: 

Q Now, pursuant to the arrangement you call it, some 
parties appeared on the 19th of August, didn’t they? A 
Yes, sir. 
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Q Who was there that day? A Mr. Fuller, Mr. Horn- 
stein, some representative of the United Food Stores, I 
have forgotten his name. 

Q And what occurred? A We attempted to complete, 
to consummate the deal, and Mr. Homstein read the deed 
to us, objections to the deed. 

179 Q Now, do you remember that particularly, or 
has that been refreshed in your recollection by coun¬ 
sel? A It has been consulting the record, with counsel, 
and otherwise. 

Q And don’t you remember that on that day, on the 
19th, there was in the files of the Title Company, a paper 
which was taken out of the files here and offered in evi¬ 
dence with relation to the lease? ! 

I will show you that paper. Do you remember that 
paper that was in the file ? 

MR. BURNETT: Plaintiff’s Exhibit 3. 

BY MR. STRASBURGER: 

Q Yes, sir, Plaintiff’s Exhibit 3. Do you remember 
that paper being in the files? A I remember having seen 
the paper. I don’t remember whether it was there at that 
time, or not 

Q Do you remember what conversation occurred be¬ 
tween Mr. Hornstein and Mr. Fuller? Did you hear the 
entire conversation? A I wouldn’t think that I heard all 
of it. I heard some of it. 

Q You heard some of it, but you didn’t hear all, and 
the part that you heard, wasn’t it that Fuller made the 
point that there was some question about the title, and that 
Fuller was the one you questioned about the lease 

180 rather than Hornstein? A It is my recollection 
that Mr. Hornstein made the objection. 

Q That is your best recollection? A Yes. 

Q Are you sure? A It is my best recollection; I am 
sure in my own mind. 

Q And then they went upstairs? A Yes. 

Q You don’t know what occurred upstairs? A No, 
sir I wasn’t there. j 
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Q And yon don’t know what conversation occurred be¬ 
tween those parties when they went upstairs, do you? A 
No, sir, I do not 

Q When they came down what was said? A One 
thing that was said, Mr. Fuller suggested that they leave 
their check with the Title Company with a letter of in¬ 
struction to be followed by the Title Company in consum¬ 
mating the deal. 

Q Why was that? Homstein said he couldn’t do that 
or wouldn’t do that? A He preferred that way, that 
these things be straightened out before doing that 

Q He had the check there for settlement, didn’t 

181 he? A He had a check there which I presume was 
the appropriate check, yes. 

Q And what were the things to be straightened out at 
that time? A The only thing I recall was to determine 
what portion of the ground, if any, of the ground being 
transferred was incorporated in this part that was set 
aside. 

Q Let me see if I can’t refresh your recollection. Don’t 
you recall that something was said by somebody about a 
lease on the property? A I don’t recall hearing about it. 

Q There is in your file a letter which is dated August 
21, written by Mr. Homstein to the Washington Housing 
Corporation, and a copy sent to the Title Company. Will 
you get that letter out, letter of August 21st? A I pre¬ 
sume this is the letter, August 21st. 

Q Now, did that come to your attention when it was de¬ 
livered to the Title Company? A Yes. 

Q And read what the letter says. Eead it. A (Wit¬ 
ness reads letter to himself.) 

i Q You have read enough of it to know the substance of 
it. That came to your attention because the papers were 
on your desk, weren’t they ? A Yes. 

182 Q And when that came to your attention did you 
answer it? A No, sir. 

Q It stated correctly what occurred, didn’t it? 


I 
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MR. BURNETT: I object to that, Your Honor, for this 
witness to say whether it did or did not. That is for the 
Court to find. 

THE COURT: Sustained. 

MR. STRASBURGER: It says in there that— 

THE COURT: Are you offering the letter? j 

MR. BURNETT: It is in evidence. 

THE COURT: In evidence? 

MR. BURNETT: The original is not in evidence, but I 
have no objection to it being considered in evidence. 

MR. STRASBURGER: And I want to know whether 
or not that refreshes his recollection as to what occurred 
on the 19th. j 

THE COURT: Why not ask him, does it ? 

THE WITNESS: I don’t recall any discussion of any 
lease between either of the parties. 

BY MR. STRASBURGER: 

Q Do you recall that Mr. Homstein said he would like 
to have it postponed 30 days in order to get in touch with 
his client in California? A No, sir. 

183 Q Now, you didn’t close the deal then between 
Fuller and Phelps on that day, did you? A No, 
sir. 

Q Now, what were you waiting for before you closed the 
deal? A Waiting for the United Food Stores to make 
settlement. 

Q When the United Food Stores did not make settle¬ 
ment what did you then wait for? A Waited then for 
any developments. 

Q What developments came about? A The Washing¬ 
ton Housing Corporation made settlement then on the 
28th. j 

Q Weren’t you told by Fuller not to make any settle¬ 
ment until the Washington Housing Corporation brought 
you a letter in connection with that lease? A Not that I 
recall. 
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Q Yonr recollection, then, isn’t very clear, is it? A I 
wouldn’t say it is 100 per cent clear, no, sir; a year and 
a half. 

Q Did you have in your possession prior to September 
26 a paper which purported to be a new lease, discharge 
of an old lease ? A Purported to be a new lease ? 

Q Yes, between Mr. Howard, who was one of the 

184 tenants— 

» MR BURNETT: Is counsel talking about a 

lease or monthly agreement? 

MR. STRASBURGER: Lease or monthly agreement. 

MR. BURNETT: There is a difference. 

BY MR STRASBURGER: 

Q Do you recall any agreement that came into your 
possession by the Washington Housing Corporation after 
the 26th? A I remember, but as to dates, I don’t re¬ 
member. 

Q Isn’t it a fact that you couldn’t close the deal, and 
wouldn’t close the deal under Fuller’s instruction until 
that paper came in? A No, sir. 

Q And that when that paper came in you did close the 
deal? A From the paper there, I would follow instruc¬ 
tions, I would say this, that the lease on the property that 
existed wasn’t of record, and the Title Company didn’t 
report that in their report on the title. 

Q I realize that, but you heard something from Fuller 
in regard to it, didn’t you? A I recall that there was 
something about a lease, but I would follow instructions 
from the purchaser. If he was satisfied with it, all well 
and good. 

185 Q Now, Fuller, or his company, was the pur- 
• chaser from Phelps, and didn’t he tell you not to 

close the deal, and the deal wasn’t closed, in fact, until after 
that paper came in? A It was not closed until after it 
came in, but I do not recall any instructions not to close 
until it did come in. 

Q When was it finally closed? A On the 28th. 
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Q Why wasn’t it closed before the 28thf A Because 
it can’t ever be closed so long as I was keeping it on my 
desk and, for one thing at the time I would have to make 
np a new statement another thing would be such time as jit 
suited the convenience of the W r ashington Housing to close. 

Q And did the Washington Housing, or Mr. Fuller and 
the other man come in on the 28th? A Mr. Fuller was in 
there. j 


Q Was Phelps in there, too? A I don’t think so. 


I 


think not. 

Q Who brought you in the new lease or monthly 
agreement ? A I don’t recall who brought it in. 

Q As a matter of fact, it has been so long you 
186 couldn’t remember all the details, could you? A 
No, not all of them. 

Q In view of the fact that you handle so many cases? 
A I don’t recall all of them, no, sir. 

MR. STRASBURGER: That is all. 


Redirect Examination 


BY MR. BURNETT: 

Q Just one question. You were asked concerning this 
check Mr. Homstein had. Did he ever give you the 
check? A No, sir. j 

Q Did he ever offer to leave it with the Title Company? 
A No, sir. 

Q Was any tender made by Mr. Homstein at that 
time to leave it or deposit it with the Title Company? 

THE COURT: Just a minute, that calls for a con¬ 
clusion of law on his part, doesn’t it? j 

MR. BURNETT: I don’t think so. 

BY MR. BURNETT: j 

Q Did he say he was going to leave it? Suppose I put 
it that way. Did he say anything like this, “Here is the 
check, I will leave it with the Title Company”? 

MR. STRASBURGER: We don’t claim he did. 


i 


! 

i 

i 
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BY MR BURNETT: 

Q He didn’t do it, did he? A No. 

187 Q He never turned loose of the check, did he? 
A No, sir. 

• • • • 


David Homstein 

Direct Examination 

BY MR. STRASBURGER: 

! _ _ 

Q Mr. Homstein, yon heard Mr. Fuller’s testimony. I 
will ask yon if his statement is correct that he was in 
yonr office on the 14th or 15. A To a moral certainty— 

MR BURNETT: I object to that There is no need to 
preface any statement, Yonr Honor. 

THE COURT: As to a moral certainty? 

188 THE WITNESS: Yes, I am convinced he was 
not in my office, and at no time prior to my appear¬ 
ance at the Title Company was there any discnssion be¬ 
tween Mr. Fnller and me. 

THE COURT: Now, wait a minnte. 

THE WITNESS: With respect to a lease. 

THE COURT: The question was was Mr. Fnller in 
yonr office and yonr answer is— 

THE WITNESS: No. 

BY MR. STRASBURGER: 

Q Yon didn’t have any conversation with him between 
the 15th and the 21st? A The 19th. 

Q The 19th? A None whatever. 

Q And the agent says he telephoned to yon. Did the 
agent telephone to yon? 

THE COURT: Now, of course, yon are leading this 
BY MR. STRASBURGER: 

Q The agent spoke about telephoning. What is yonr 
recollection about that? 



THE WITNESS: If the Court please, may I make 
a statement about that? 

MR. BURNETT: No, I object 

THE COURT: You are a witness, not a member 
189 of the Bar at this instant. I want a categorical 
answer. The question was asked and you answer it 
BY MR. STRASBURGER: ' 

Q Let me ask you this question: Did the agent call 
you on the phone? A He may have called me on the 
phone. 

MR. BURNETT: I object, not proper rebuttal. He 
has already testified as to what he talked to the agent 
about. 

THE WITNESS: I am sorry. 

THE COURT: You are not appearing as counsel in 
this case. You are a witness. 

THE WITNESS: I am sorry. 

BY MR. STRASBURGER: 

Q I will ask you this question—he has already testified 
that it was possible—to get rid of that 90-day‘clause, was 
that true? A He never said— 

THE COURT: The answer is * ‘ No. ’ ’ 

THE WITNESS: The answer is no. 

• • • • 


190 BY MR. STRASBURGER: 

Q Mr. Fuller says he told you at the Title Company 
that he could release on this with a 90-day clause. Did 
he say that to you? A He did not 


192 MR. BURNETT: We at this time offer in e^i- 
dence Defendant’s Exhibits 1,3,4,8,9, and 10. 
Exhibit 2 was the contract between the plaintiff and the 
defendant here which the plaintiff has already put in. 
Exhibits 5,6, and 7 are duplicates of exhibits 8,9, and 10. 
MR. STRASBURGER: And we have objected to some 
of them, of course. ! 
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THE COURT: The ones objected to I have made a rul¬ 
ing with respect tot 

MR. BURNETT: That is right. 

THE COURT: That is the offer. 

MR STRASBURGER: I object to the agreement be¬ 
tween the Washington Housing Corporation and— 

THE COURT: I said that was subject to connection 
upon the Court’s reading the deposition of Phelps; that is 
admitted in abeyance. 

MR. STRASBURGER: And, of course, we do object 
to the alleged lease of the 19th of August. There was 
no evidence of its execution at any time. 

THE COURT: There was evidence as to the party— 
MR. STRASBURGER (interposing): There 
193 was no evidence as to date; there was evidence that 
Phelps said it was delivered at the time he gave the 
check, which was September 9. 

THE COURT: Well, I will consider it. Is that all, 
gentlemen? 

MR BURNETT: Yes, sir. 


Filed May 25 1948 Harry M. Hull, Clerk 

Plaintiff's Exhibit No. 4 for Ident. 

Registered Mail 
Ret. Rec. Req. 

August 21st, 1946 

Washington Housing Corporation 
931H Street, Northwest 
Washington, D. C. 

In re: District Title Co. Case No. 324,107 

Gentlemen:— 

By the terms of the contract entered into between the 
Washington Housing Corporation, seller, and the United 
Food Stores Corporation, purchaser, covering the vacant 


125 


ground known as Parcels 131/189 and 131/191, being prop¬ 
erty fronting on Reed Street, Northeast, Washington, 
D. C., settlement was fixed within sixty days from June 
19th, 1946, and possession of the property was to be given 
by the seller at the time of settlement. 

Pursuant to request of Mr. Frank T. Fuller, President 
of your Company, the undersigned appeared at the District 
Title Company on August 19th, 1946, for settlement, where 
he was met by Mr. Fuller and Mr. Barney 0. Weitz, the 
agent in the sales contract. 

The undersigned was informed that there is in existence 
a long term lease in favor of one of the tenants on tile 
property, and that rent was paid to August 31st, 1946. The 
undersigned was present on August 19th, 1946, prepared 
to settle and announced to Mr. Johnson the settlement clerk 
the readiness of the United Food Stores Corporation to 
settle. Settlement was not had because of the failure of tie 
seller to be in a position to deliver possession of the prop¬ 
erty in accordance with the contract. 

Accordingly the aforementioned agreement is hereby de¬ 
clared rescinded on the ground above stated, and demand is 
hereby made for a refund of the Five Thousand ($5,000.00) 
Dollars deposit heretofore paid. 

Yours very truly, 

United Food Stores Corporation 
By: David Homstein, 

David Homstein, Secretary 
DH/dl | 

Copies to: District Title Company | 

1413 Eye Street, N. W. 

Barney O. Weitz 
1427 Eye Street, N. W. 

Washington, D. C. 

Pre-Trial Exhibit 

J.W. M. | 
Justice 
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Filed May 25 1948 Harry M. Hull, Clerk 

Plaintiff's Exhibit No. 4 B 

Washington Housing Corporation 
931 H Street, Northwest 
Washington 1, D. C. 

August 27th 1946 

David Homstein, Esquire 
Attorney at Law 
Tower Building 
Washington, D. C. 

Dear Sir: 

We advised you and the District Title Company on Au¬ 
gust 26th., 1946, that there are no outstanding leases on 
the parcels 131/189 and 131/191 and you were advised on 
the appointed time for settlement that arrangements had 
been made for the cancellation of the unrecorded lease 
which was existant. 

Your failure to make tender of performance at that time 
and your continued failure to make tender subsequent 
thereto renders the purchaser, United Food Stores Corpo¬ 
ration, in default and this is to notify you as Secretary of 
and Attorney for the said Corporation that your deposit 
will be forfeited unless tender of settlement is made on or 
before noon, August 28th., 1946. 

Very truly yours, 

Washington Housing Corporation 
By Layton F. MacNichol, President 

CC: District Title Co. 

1413 Eye St. N. W. 

CC: Barney 0. Weitz 

1427 Eye St. N. W. 
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Plaintiff’s Exhibit No. 4 C j 

i 

September 13th, 1946 

Washington Housing Corporation 
931 1 H 9 Street, Northwest 
Washington, D. C. 

Gentlemen:— 

On August 21st, 1946, the United Food Stores Corpora¬ 
tion advised you by registered mail that it was rescinding 
its contract for the purchase by it from you of certain 
vacant ground in Northeast Washington, and requested a 
refund of the $5,000.00 deposit paid to you. 

The rescission was based on the ground that the contract 
provided that the purchaser was to get possession of the 
property at settlement and that long term lease was ip 
existence on the date of settlement. 

On August 26th, 1946, you addressed a letter to the un¬ 
dersigned stating that as at that date all of the t en a n ts 
occupying the property were monthly tenants. This wa^ 
plainly a violation of the terms of the contract, and it is 
therefore respectfully requested that you refund the 
$5,000.00 deposit heretofore paid. 

Unless this matter can be adjusted on a friendly basis, 
I have been directed to take the necessary steps to enforce 
the position of the United Food Stores Corporation. 

Your truly, 

David Homstein 
Attorney & Secretary 
United Food Stores 
Corporation 


\ 


DH/dl 
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Filed May 251948 Harry M. Hull, Clerk 
Plaintiff’s Exhibit No. 4 D 

Washington Housing Corporation 
931H Street, Northwest 
Washington 1, D. C. 

September 16th, 1946 

United Food Stores Corporation, 

1215 - E St S. W. 

Washington, D. C. 

Gentlemen: 

We have your letter of Sept. 13th., 1946, demanding re¬ 
turn of your deposit of $5,000.00 on contract for the pur¬ 
chase by you of certain vacant ground being parcels 
131/189 and 131/191. 

You will note that the contract gives you the option of 
possession or monthly tenancies and prior to the date of 
settlement your Secretary advised us and the Real Estate 
Broker that “we would be foolish to lose the $190 monthly 
income before we were ready to use the property.” 

No request has ever been made for possession in lieu 
of monthly tenancies. There has never been a lease of 
record and arrangements had been completed for the pur¬ 
chase of the outstanding unrecorded lease, payment there¬ 
for to be made at the time of settlement by the Title Com¬ 
pany and the substitution therefor of a monthly agree¬ 
ment. 

To satisfy your stated objection at the scheduled time 
of settlement (Aug. 19, 1946) to wit; that there was an 
outstanding lease on the property, we immediately pro¬ 
ceeded (outside of the District Title Co.) to secure and 
deliver to the Title Company the cancelled lease and substi¬ 
tuted monthly agreement. This had been delivered to them 
sometime prior to August 26th., and at the request of your 
Secretary we advised him in writing on August 26th that 
there were no outstanding leases, feeling that that would 
comply with any possible objection. 
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To this date no tender has been made by yon to settle 
the contract and the only demand (which has been fully 
complied with) was for the substitution of a monthly agree¬ 
ment for a lease. ' i 

. i 

As the title charges and the cancellation of the lease in¬ 
volve considerable expense, and as we are obligated to the 
broker for a considerable part of the forfeited deposit, we 
do not feel obligated for the return of any part of the 
deposit 

I 

If you will advise us of any case supporting your con¬ 
tention that we are obligated to make a refund of a deposit, 
we will be glad to give it further consideration. 

Yours truly, 

Washington Housing Corporation, 
By Frank T. Fuller 
Attorney and Chairman, Board j 
of Directors j 

j 

Filed May 25 1948 Harry M. Hull, Clerk 

i 

i 

, •• 

Plaintiff’s Exhibit No. 4 F 

Frank T. Fuller j 

Attorney at Law 
931 - H Street, N. W. 

Washington, D. C. 

National 7232 
Sept 23rd 1946 

I 

David Homstein, Esq., 

Attorney at Law, 

Tower Building, 

Washington, D. C. 

• 

Dear Sir: h 

•• - - ! • 

I have your letter of the 23rd. 

I must deny that you were willing to settle the contract 
on August 19th., 1946. Your waiving of a check in the 
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face of the settlement clerk did not impress any one, and 
no tender of any kind was made by yon. 

At the time yon were notified that there was an -un¬ 
recorded and nnexpired lease, yon were also notified ar¬ 
rangements had been completed to cancel the lease. The 
tenant desired a 90 day notice although this was not neces¬ 
sary. Yon were given the opportunity to prepare an agree¬ 
ment which would be satisfactory to yon because it could 
have been to vonr mutual advantage by assuring his con¬ 
tinued occupancy until you were within that time of having 
use for the property. However, the substituted agreement 
provided only for a thirty days notice. You did not, in 
fact, notify me that a 90 day notice was not satisfactory 
to the purchasers, but what you did say was that certain 
officers of the corporation were out of the city and you did 
not wish to take any responsibility for the decision. 

You also stated in my presence and in the presence of 
others your real reason for the default, to wit; that the 
membership in the organization was divided as to whether 
the contract should be settled, the dissenters having been 
those who had originally objected to its purchase. 

If your objection to the lease had been real and not 
imaginary, it would have been a question of title, which 
would have automatically extended the time of settlement. 
That is why we procured the substituted agreement outside 
of the title company although I consider the cancellation 
of the lease concurrently with settlement would have con¬ 
stituted performance on our part 

The burden of proof that time is of the essence of a 
contract is on the party alleging it and your request, also 
made in the presence of witnesses, to extend the time of 
performance for 30 days, will be ample contradiction of 
your theory. 
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As an officer of the Company purchasing the property 
I believe your own statements will go a long way in de¬ 
feating your recovery of the deposit I can now better 
understand your statement, which I then thought was face! 
tiously made, that if the deposit was forfeited you knew a 
certain little Jewish boy who would be leaving town. To 
that, all I can say is “Bon Voyage.” 

Yours truly, 

Frank T. Fuller i 

i 

Attorney for 
Washington Housing 
Corporation 
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United Food Stores Corporation, a corporation. 

Appellant, 

vs. 

Washington Housing Corporation, a corporation j 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 



BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The appellant has neither fully nor clearly set forth the 
facts upon which the issues of this case turn. In order that 
the Court may obtain an accurate comprehension of them, 
the appellee is reluctantly compelled to state the entire 
case. 

In the trial ^onrt, the appellant, United Food Stores 
Corporation, wasTte* plaintiff, and the appellee, Washing¬ 
ton Housing Corporation, was the defendant. The parties 
will be designated herein as they appeared in the court 
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below. From a finding and judgment for the defendant, 
the plaintiff appeals. 

• The plaintiff entered into a written contract with the 
defendant whereby the plaintiff agreed to purchase and the 
defendant agreed to sell certain land in the District. The 
plaintiff gave the defendant a deposit of $5,000. on the 
purchase price of $100,000. The defendant declared a 
forefeiture of the deposit, whereupon the plaintiff sued the 
defendant (1) for the return of the deposit and (2) for 
damages incurred by plaintiff,* alleging (a) that plaintiff 
was ready, willing and able to make settlement on the day 
appointed therefor, and (b) that the defendant was not 
ready, willing and able so to make settlement. (App. 2-3). 
All of those allegations were put in issue by the Answer 
of the defendant. (App. 4-6). Although a jury case, the 
evidence was heard by the court without a jury. The trial 
court filed a Memorandum Opinion denying the claims of 
the plaintiff and sustaining those of the defendant. (App. 
6-8). Pursuant to the Findings of Fact and Conclusions 
of Law (App. 10-15), Judgment was entered for the de¬ 
fendant. (App. 15). 

The evidence before the trial court disclosed that o~ 
March 29, 1946, the defendant executed a written contract 
with one Phelps for the purchase of certain parcels of land 
in this District. (Deft. Ex. No. 1). That contract pro¬ 
vided that: * 4 Seller agrees to give possession at the time 
of settlement.” 

Soon after the defendant executed the Phelps contract, 
one Weitz, a real estate salesman acting on behalf of the 
defendant, endeavored to interest the plaintiff in the pur¬ 
chase of the Phelps land. (App. 31, 32). A contract to 


* The plaintiff has apparently waived that claim, as it is not men¬ 
tioned in its brief. In any event, if the defendant’s forfeiture of the 
deposit was valid, the plaintiff was not entitled to damages. The latter 
was dependent, solely, upon a finding by the trial court that the forfeit¬ 
ure was invalid. 


purchase was submitted to Mr. Homstein, the agent of 
plaintiff. Par. 13 thereof read as follows: 

(13) Within Sixty (60) days from the date ofj the. 
acceptance hereof by the seller, or as soon thereafter 
as a report on the title can be secured if promptly 
ordered, and/or survey, if required, the seller and 
purchaser are required and agree to make full settle¬ 
ment in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, 
the deposit herein provided for may be forfeited at 
the option of the seller, in which event the purchaser 
shall be relieved from further liability hereunder; or, 
without forfeiting the deposit, the seller may avail 
himself of any legal or equitable rights and remedies 
which he may have under this contract. (Pltff. Ex. 
No. 1). | 

Before execution of the contract, Mr. Homstein insisted 
that the second portion of Par. 13, above, be altered to read 
as follows: 

If the purchaser shall fail to make full settlement, 

shall 

the deposit herein provided for may-be forfeited a t t h o 
option of tho oollor, in. which event the purchaser Shall 
be relieved from further liability hereunder, or, wit h 
en t ■ forfeitin g- tho dopooit, tho oollor m a y- a vail himfolf 
of any logoi or oquitablo -r i g hto and romodioo whioh h e- 
may have imdorthio contract. 


Mr. Homstien then stated that his reason therefor “was 
that he anticipated some difficulty in getting all the mem¬ 
bers (of the plaintiff’s officers) to agree to go through -With 
the venture of buying the ground, and • • • in case they 
weren’t able to complete the deal their liability or loss 
would be limited to the five thousand dollar deposit” 
(App. 99, 50-51). 


The trial court in treating of this testimony in its Opin¬ 
ion stated, (App. 7): 


• • • The usual proviso giving the vendor the right 
to sue for specific performance was stricken, which 
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convinces me, in the light of all the other circum¬ 
stances, that the plaintiff corporation always desired 
to have an anchor to windward and took that means 
to assure itself that it could get out of the deal, if it 
desired, with a minimum of harm as apparently cer¬ 
tain officers of the corporation were divided as to the 
wisdom of this proposed purchase. 

See also: Par. 9 of the Findings of Fact. (App. 13). 

After that alteration of the printed contract, the same 
was signed by Mr. Hornstein on behalf of the plaintiff. 
It provided (1) that possession would be given by the 
seller at the time of settlement and (2) that the purchaser 
had the privilege of allowing four named tenants to remain, 
on a “monthly basis” at stated rentals. 

On June 19,1946, the defendant accepted plaintiff’s offer 
to buy, subject to the following proviso: 

• < j »*' ' • » i/i 

Accepted subject to our being able to acquire title 
under our contract to purchase. (Pltff. Ex. No. 1). 

Both deals, according to custom, were to be settled con¬ 
temporaneously. {App. 59-61, 111-112). 

At the time it executed its contract to buy from Mr. 
Phelps, the defendant believed that the /‘land was appar¬ 
ently vacant and occupied more on less by people for 
storage.” (App. 64-5).- — .. —• 

Shortly prior to August 19, 1946, which was the agreed 
date for settlement of the deal at the offices of the District 
Title Company, (App. 68), the defendant corporation first 
learned that a Mr. Houser (one of the tenants named in 
the contract), claimed that he had a lease on a part of the 
land. (App. 77). Mr. Phelps phoned Mr. Fuller, presi¬ 
dent and agent of the defendant corporation that he had 
a tenancy agreement from Mr. Houser providing for occu¬ 
pancy of the premises by the latter, with a right to a ninety 
day notice to quit. Mr. Fuller told Mr. Phelps that the 
defendant had resold the land and that he would take up 



5 


the acceptance of that tenancy agreement with the plaintiff. 
Mr. Fuller immediately consulted Mr. Homstein (App. 
66-67, 92). Mr. Hornstein was shown the proposed agree¬ 
ment and Mr. Fuller stated that it might be to plaintiff’s 
advantage to give Mr. Houser a ninety day agreement 
rather than one of thirty days, because Mr. Houser would 
then be more inclined to stay on the premises until j the 
plaintiff was ready to use the property; but, that accept¬ 
ance of that proposed agreement was optional with Mr. 
Homstein, and Mr. Fuller could demand possession of the 
property from Mr. Phelps without any tenancies, or sub¬ 
ject to monthly tenancies, as provided by the sales con¬ 
tract. Mr. Homstein told Mr. Fuller that he would adyise 
the latter of his wishes. (App. 67). 

The following day Mr. Homstein still could not advise 
Mr. Fuller of his wishes respecting the proposed tenancy 
agreement with Mr. Houser. Mr. Fuller then phoned Mr. 
Weitz to contact Mr. Homstein. (App. 68). 

Mr. Weitz did phone Mr. Homstein and told him that 
arrangements had been made to cancel Mr. Houser’s lease, 
but that Mr. Houser wanted to remain on the land and 
desired a new rental agreement with the privilege pf a 
ninety days’ notice to quit Mr. Homstein was asked to 
decide upon that request. He stated that he would let ; Mr. 
Weitz know about that later. (App. 93-94, 95, 98). Mr. 
Homstein never did advise Mr. Fuller or Mr. Weitz in 
respect thereto. 

Mr. Fuller then went back to Mr. Phelps and told him 
that he “wasn’t able to get any statement from the people 
who were buying the property about giving Houser a ninety 
day agreement and that he was going to have to insist that 
all tenants surrender possession.” (App. 24). There¬ 
upon, Mr. Phelps obtained the lease from Mr. Hotiser, 
marked “canceled” (App. 24) and exhibited it to the title 
company. (App. 25). Mr. Phelps then obtained a monthly 


tenancy agreement from Mr. Honser, defendant’s Ex. No. 
3, and endorsed the same in blank. (App. 26). 

On August 19,1946, the date fixed for settlement at the 
title company, Mr. Houser had surrendered his lease and 
was a monthly tenant. (App. 75-76, 26). Mr. Homstein, 
Mr. Fuller, Mr. Weitz and Mr. Johnson, the title company 
settlement clerk, were present on the date of settlement 
(App. 102). The testimony of Mr. Johnson as to what 
occurred is very definite and certain. A statement had 
been prepared for the plaintiff, the purchaser of the prop¬ 
erty. The executed deed of the defendant, (Deft’s Ex. No. 
4), conveying the property to plaintiff was read by Mr. 
Homstein, who “found objection to the description of the 
property in the deed,” particularly, that part which read: 
“except so much of the above-described land as was dedi¬ 
cated for a public alley, as shown on the plat recorded in 
the Surveyor’s Office, liber 121, folio 24.” (App. 103). 

Mr. Homstein said nothing about Mr. Houser’s lease, 
at that time. (App. 104, 72, 75). All that he said was 
that he was not sure that plaintiff was getting all the land 
to which it was entitled. (App. 103). That was his only 
objection (App. 104, 75). The sales contract called for 
60,158 square feet of land, comprising certain parcels, and 
the deed described the property by metes and bounds, 
subject to an easement or a right of way. (App. 69). The 
parties went to see a vice-president of the title company 
to ascertain whether or not the right-of-way described in 
the deed actually cut down the square footage contracted 
to be sold. The man at the title company who could check 
the footage was absent and the parties were then told that 
the title company would let than know about the footage 
as soon as possible. At that time, Mr. Homstein had a 
check and stated that he was ready, able and willing to 
settle. (App. 71). The check was payable to Mr. Hom¬ 
stein. It was neither endorsed nor certified. (Pltff’s Ex. 
No. 2). 
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On that occasion, the parties were told by the officer of 
the title company that he would have to have another 
employe of the title company “check these metes and 
bonnds from the plat book, because if he didn’t have the 
latest information he couldn’t tell about these metes and 
bounds. He said he would let us know as soon as possible.” 
Mr. Fuller then told Mr. Hornstein that “this can be 
straightened out. Why don’t you put your check here with 
a letter of instructions, and I am sure the title company 
can straighten it out If they don’t, they are not going to 
use your check.” (App. 71). 

The defendant was as much concerned about the footage 
as was the plaintiff, because the former’s contract with 
the latter was accepted “subject to our (defendant) being 
able to acquire title under our contract to purchase”, 
(Pltff. Ex. No. 1), and, (as the contracts were being settled 
simultaneously, supra), defendant might have a “right 
to rescind” its contract with Phelps if the right-of-way 
“was a legitimate encroachment upon the land”. (App. 
71). , 

Paragraph 13 of the contract (Pltff. Ex. No. 1) provided 
for an extension of time for settlement, where such a 
controversy arose. 

The executed deed of the defendant was left at the title 
company with authority to deliver it when title was ready. 
(App. 72). | 

The plaintiff did not make settlement on the contract on 
August 19th. On the contrary, the plaintiff, on August 91st 
notified the defendant, by letter, (App. 124), that the Con¬ 
tract was rescinded. By August 27th, the defendant learned 
from the title company that the title company had made 
“an over-all description including the right of way.” 
(App. 70-72). Defendant then advised the plaintiff on 
August 27th that unless it made tender of settlement! on 
or before noon of August 28th, its deposit would be for- 


I 
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feited. (App. 126) . The plaintiff did not make settlement, 
but demanded the return of its deposit and threatened to 
file suit (App. 127). 

A survey of the premises showed that the description 
thereof in the defendants deed disclosed that plaintiff was 
getting 63,600 square feet of ground, whereas, the contract 
called for only 60,158 square feet. (App. 69). 

Mr. Homstein was the only witness for plaintiff to deny 
the foregoing testimony concerning the Houser lease and 
the events which were said to have occurred at the title 
company. 

The trial court found all of the foregoing controverted 
facts in favor of the defendant and against the plaintiff. 
(App. 7-8,12-14). 

SUMMARY OF ARGUMENT 

The defendant contracted to buy two parcels of land 
from one Phelps. Before it obtained title thereto, it con¬ 
tracted to sell the same to plaintiff subject to acquisition of 
title under the Phelps contract. The settlement of the two 
transactions was to be simultaneous. 

Both contracts provided that the respective vendors 
would give possession at the time of settlement. Howevei^^. 
the contract with defendant provided further tharleSsScf'^ 
-ant was to have the privilege of retaining the four tenants 
on the land as monthly tenants at stated rentals. The 
character of the teganci^_of three of the tenants was never 
questioned. The ^fefon daS claimed that Mr. Houser, the 
fourth tenant, on the date (ff^etthgnent of the contract, had 
a lease for years and that^terenSanf rescinded the contract 
for that reason. 

The trial court heard evidence, pro and con, upon that 
question and decided, as a fact, that, on the date of settle- 
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ment ,(1) the defendant did not rescind the contract on the 
gronnd that Houser had a lease but that defendant refused 
to consummate the deal because of a claim that the prop¬ 
erty described in the deed which defendant tendered was 
less than that described in the contract, (the plaintiff was 
estopped to assert another and different ground at trial), 
(2) that such a question, at most, merely extended the time 
for settlement, (3) that Houser’s lease had been canceled, 
(4) that defendant had fully complied with the terms of 
the contract and plaintiff was in default and (5) because 
of the explicit terms of the contract and the conduct |of 
plaintiff’s agent respecting the same, the parties had speci¬ 
fically agreed that if plaintiff did not settle the deposit of 
$5,000. was the forfeit. 

A jury trial was not demanded, by either side. Hence, 
the trial court heard the case, as judge and jury. It deter¬ 
mined all facts against the plaintiff. 

The defendant does not quarrel with the law cited by the 
plaintiff. The facts of this case do not fall within that 
purview. 

The defendant had done everything required of it to 
meet the terms of contract on the date of settlement. 
Bruffy v. Baker, 69 App. D. C., 226,100 F. 2d 439; Robb v. 
Crawford , 56 App. D. C. 394, 397, 16 F. 2d 339; Webb v. 
Consolidated Oil Co., (C. C. A. 5) 100 F. 2d 865, 868; Con¬ 
tinental OH Co. v. Mvlich, (C. C. A. 10) 70 F. 2d 521, 524; 
Roeth v. Boehm, 331 Ill. App. 410, 73 N. E. 2d 631; King 
v. Connors, 222 Mass. 261, 263,110 N. E. 2d 289; Sachs v. 
Owings, 121 Va. 162,170, 92 S. E. 997; Restatement of the 
Law, Contracts, Sec. 276. 

The plaintiff, having relied on the failure of defendant 
to tender a deed for all of the land contracted for, on the 
date of settlement, it was estopped to rely upon another 
and a different ground at the time of trial. Cowdery v. 
Greenlee, 126 Ga. 786, 789, 55 S. E. 918, 8 L. R. A. (U. S.) 


i 

! 

I 

i 
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137; Gerish v. Norris, 63 Mass. 169, 170; Aron v. Redtto 
Realty Co., 100 N. J. Eq. 513, 518,136 A. 339,140 A. 918; 
BaUou v . Sherwood, 32 Neb. 666,689,49 N. W. 790,50 N. W. 
1131. 

The parties had agreed on the forfeiture of $5,000. as 
liquidated damages if either party failed to perform. The 
trial court did not err in so holding. Barnette v. Sayers, 53 
App. D. C., 169, 289 F. 567; Priebe v. United States, 
(decided Nov. 17, 1947), 332 U. S. 407. 

The fact that plaintiff’s agent had an uncertified check 
in his possession on the date of settlement, which was pay¬ 
able to his order and unendorsed, but which he did not offer 
as a deposit for settlement, does not constitute a valid 
tender of the balance of the unpaid purchase price. Kerr 
v. United States, 71 App. D. C. 222, 223, 108 F. 2d 585, 
586. 

ARGUMENT 

The plaintiff first asserts that the defendant was in de¬ 
fault because the defendant would not give Mr. Homstein, 
the agent of plaintiff, time to consult with others about the 
proposed tenancy of Houser. (Brief 10). The brief al¬ 
leges that the defendant thereby rescinded the contract 
It is extremely difficult to keep pace with the hanging 
contentions of the plaintiff. By its letter of August 21, 
1946, plaintiff itself undertook to rescind the contract on 
a different ground. (App. 124-5). It cannot now change 
its position. 

The plaintiff next attempts to make much of the con¬ 
tention that time was of the essence of this contract (Br. 
10). The facts of this case clearly disclose that to be 
untrue. 
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First, par. 13 of the contract of sale provided that the 
settlement of the contract should be within sixty days of 
the date of acceptance “or” (1) as soon as the title com¬ 
pany could make a report on the title, or (2) a survey of 
the land could be made if required. 

i 

The trial court found, as a fact, that defendant could 
have conveyed a clear title to plaintiff on the settlement 
date, but that when tendered a valid deed, the plaintiff 
raised the question of whether it was getting all the land 
it had bargained for, free of any easement. (Pars. 10,11, 
App. 14). As Par. 13 of the contract of May 9, specifi¬ 
cally provided that the time for settlement was automati¬ 
cally extended until the matter of the cloud on the title 
was determined, time could not have been of the essence. 

Furthermore the trial court found, as a fact, that plain¬ 
tiff made no tender of payment. In very strong language, 
the court pointed out that plaintiff, at the time of settle¬ 
ment, raised no question of an outstanding lease but “pre¬ 
ferred to bicker over metes and bounds.” (App. 7, |14). 
Plaintiff is in no position to claim the benefits of that doc¬ 
trine upon which he relies. 

In Restatement of the Law, Contracts, sec 276, we find: 

In determining the materiality of delay in performance, 
the following rules are applicable: j . 

(a) Unless the pature of a contract is such as to 

. make performance on the exact day agreed upon of 
vital importance, or the contract in terms provides 
that it shall be so, failure by a promisor to perform 
his promise on the day stated in the promise does not 
discharge the duty of the other party. 

• • • • >1 

Illustrations: 

1. A contracts to sell and B to buy on February 1, 
Blackacre. A tenders a sufficient deed on February 
2. B is bound to accept and pay the price. 
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The court specifically found, as a fact, that defendant, 
on August 19, 1946, was ready, able and willing to per¬ 
form its contract, that its title to the property was clear 
and that it tendered a valid deed to the property. (App. 
8, Par. 10, App. 14). Under those circumstances, the 
p laintiff was compelled to make a tender of its purchase 
price on the date of settlement, or suffer the consequences 
of forfeiture. That is elementary law and needs no cita¬ 
tion of authority to sustain it. Thus, the argument at p. 
12 of the Brief that plaintiff was unable to perform falls 
of its own weight. 

If the defendant could not have delivered good title on 
the date of settlement, of course the plaintiff would not 
have been required to tender the purchase price. If the 
defendant had breached its contract on the date of settle¬ 
ment, the plaintiff would have been entitled to recover in 
this action. If the defendant had no certain means of pro¬ 
curing cancellation of the Houser lease, the plaintiff 
should have recovered. But those hypotheses are not 
facts. 

The defendant never did claim that it could obtain a 
monthly agreement from Houser at a subsequent date to 
the date of settlement. (Br. 12). 

The trial court found the facts to be that, the defendant 
could have delivered good title, that the defendant had not 
breached its contract and that on the date of settlement, 
in fact and in truth, there was no outstanding lease on the 
premises. 

Therefore, on the settlement date, the defendant did not 
have to have certain means of procuring cancellation of 
the Houser lease. (Br. 13, 14). It then and there had 
the cancellation in hand. 

The trial Court did not base its Conclusions of Law on 
the probability that the plaintiff could get a cancellation 
of the Houser lease, as plaintiff would have this Court as- 
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some. To the contrary, the Findings of Fact definitely 
stated that the Houser lease was “canceled” and a 
monthly agreement substituted in lieu thereof, before the 
time when the parties were advised that the property was 
not encumbered by a right of way. (App. 8, 13). 

To assert that plaintiff at no time was able to perform 
the contract, is vain and futile. (Br. 19). The trial court 
did find that, on the date of settlement the defendant 
could perform and did perform all the matters and things 
required of it by the contract 

The plaintiff tries to make much of the fact that!the 
monthly agreement of Houser provided that his monthly 
term was to start on September 1,1946. (Br. 14-15). That 
monthly tenancy agreement (not “a lease”) had to have a 
term day and defendant was bound to deliver title to 
the land with the tenants upon it “on a monthly basis” 
unless the plaintiff exercised its option otherwise. The 
sales contract did not provide that Houser should remain 
on the land as “a tenant by sufferance” or as a tenant 
“on a monthly basis, the term day of which was to be the 
day of settlement of the contract.” 

Most rental agreements commence on the first of each 
month. If the plaintiff had wanted the monthly tenancy 
to start as of the day of settlement, it should have either 
so specified that in the contract or have so notified the 
defendant, when the tenancy was being discussed. The 
contract being silent as to the term date, any term date 
within a “reasonable time” of the settlement date was 
sufficient. It is a mere subterfuge for the plaintiff to 
assert now, that it expected all of the tenancies to have 
commenced as of the day of settlement. If they had, 
plaintiff would have been in a worse position. For the 
plaintiff could not have given any thirty-day notice to 
quit on settlement day. It could not have become the 
landlord of Houser until the deeds went on record, which 
would normally have been two or three days after the 

i 
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date of settlement. (App. 107). In the event that the 
term day of the monthly agreement had been August 19, 
1946, the plaintiff would, therefore, not have been able 
to give a first notice to quit until September 19, 1946.. 
With the term day starting September 1, notice to quit 
could have then been given. In view of the uncertainty 
of the date when plaintiff might have obtained its title 
to the land, the starting of the tenancy as of September 
1, 1946, is not at all unreasonable. 

Mr. Phelps was plaintiff’s own witness and if plaintiff 
had been concerned with that term day at the trial of this 
case, it could have either developed the reason for the 
selection of such date or could have shown that it was 
injured thereby. It did neither and is now grasping at 
straws. 

The plaintiff complains because the trial court in its 
opinion stated, that Mr. Johnson’s testimony (the title 
company’s settlement clerk) was ‘‘the crux of the whole 
case.” (Br. 15). There is no such language in the court’s 
opinion. The court said: “The key to the solution of this 
controversy is found in the testimony of the only disin¬ 
terested witness—the representative of the title company 
—its settlement clerk, who testified that there was no 
discussion of leases in his presence on the day of settle¬ 
ment, the plaintiff being mainly concerned at the time as 
to whether or not the land area being sold was encumbered 
by a right of way.” It is perfectly apparent to an un¬ 
prejudiced eye what the court meant and that its state¬ 
ment was founded on the evidence heard. The argument 
of the plaintiff on this topic is on a par with its absurd 
statement that “The burden (of proof) was upon the 
defendant to prove its ability to perform.” (Br. 16). 

The plaintiff also claims that it did not decline to per¬ 
form because of the alleged right of way. (Br. 16). All 
that need be said as to that is—the court found, as a fact, 
on evidence pro and con, that it did. 
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Every fact that was decided by the trial court was 
based on evidence adduced at the trial. The trial court 
heard the witnesses and was the sole judge of their credi¬ 
bility. Consequently, this court is bound by such findings. 

This case falls squarely within the opinion of this court 
in the case of Bruffy v. Baker, 69 App. D. C. 266, (100 F. 
2d 439). There, the plaintiffs sought to rescind their 
installment contracts and notes for the purchase of realty. 
The vendor had agreed to sell the property and convey 
it, free of encumbrances, on payment of the purchase 
price. The trial court found “that the vendor had legal 
title to the property and authority to sell The holder 
of the mortgage on the tract of land had orally agreed 
and stood ready to release the lots on payment of sums 
less than those which plaintiff promised to pay, and 
Baker (the vendor) was always in a position to convey 
an unencumbered title on receiving payment from appel¬ 
lants (purchasers).” This court first pointed out that the 
evidence supported the trial court’s findings. Then it said, 
p. 297: 

• • • As appellees (vendors) have always been ready 
and able to remove all encumbrances and convey a dear 
title, the existence of the encumbrances does not relieve 
appellants (purchasers) of their obligation to buy. 
Robb v. Crawford, 56 App. D. C. 394, 16 F. 2d 339; 
Maryland Construction Co. of Baltimore City v. Kuper, 
90 Md. 529, 45 A. 197; Sachs v. Owings, 121 Va. 162, 
92 S. E. 997; Lundgren v. Spencer, 154 Wash. 254, 282 
P. 58; Woodman v. Blue Grass Land Co., 125 Wis. 489, 
103 N. W. 236,104 N. W. 920 ; 3 WilKston, Contracts, 
(rev. ed.) § 878. 

To same effect: Webb v. Consolidated OH Co ., (C. 0. A. 
5), 100 F. 2d 865, 866, 868; Continental OH Co . v. Mutich, 
(C. C. A. 10), 70 F. 2d 521, 524; Roeth v. Boehm, 331 HL 
App. 410, 73 N. E. 2d 651; King v. Connors, 222 Mass. 261, 
263, 110 N. E. 289. I 
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In Robb v. Crawford, 56 App. D. C. 394, 397, 16 F. 2d 
339, this court stated that, if the rule was that a vendor 
had to dear all encumbrances from land before he tendered 
title to the purchaser, then (quoting from Construction 
Co. v. Kuper, (supra), 90 Md. 529, 45 A. 197): 

• • • an owner of land who has encumbrances upon it 
might pay them off for the purpose of giving the 
purchaser a dear title, and then not be able to enforce 
the contract of purchase, or he might be subjected to 
heavy costs in order to have his title cleared, and then 
not be able to require the purchaser to perform his 
part of the contract. 

In the case at bar, it cannot be gainsaid that the Houser 
lease was merely an encumbrance. The trial court found, 
as a fact that “lessee (Houser) had agreed to give up, for 
value, his leasehold and this sometime before the settle¬ 
ment date according to the witness Phelps/’ (App. 8; see 
also: Par. 10, App. 14). 

Hence, the rule stated in the Bruffy and Robb Oases, 
supra, is applicable to the case at bar. 

In Sachs v. Owings, 121 Va. 162, 170, 92 S. E. 997, (also 
dted in the Bruffy Case) the court said: 

A vendee cannot elect to rescind and treat the con¬ 
tract as resdnded on the ground that the title is not a 
marketable title because there are encumbrances on 
the land purchased, if they are of such a character and 
amount that he can apply the unpaid purchase money to 
the removal of the encumbrances. Maupin on Market¬ 
able Title, &c., secs. 246, 304; Woodman v. Blue Grass 
Land Co., 125 Wis. 489,103 N. W. 236,104 N. W. 920. 
This can be done where the amount of the encumbrance 
! is definite, does not exceed the unpaid purchase money 
due, is presently payable (as was the delinquent tax lien 
in the instant case), and its existence is not a matter 
of doubt or dispute, or the situation is not such with 
! respect thereto as to expose the vendee to litigation on 
the subject. (Citing cases). 


IT 


i 
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In the case at bar, Mr. Phelps and Mr. Houser had agreed 
to cancellation of the Houser lease before the settlement 
date. It had been “cancelled” and a monthly tenancy 
agreement was thereafter substituted in its stead before 
the date of settlement of the contract. (App. 24, 26). The 
fact that Phelps had not paid Houser therefor at the time 
of settlement is of no avail to the plaintiff. The mechanic? 
as to how and when Phelps was to pay Houser could not 
have been made the legitimate basis of the plaintiff's re¬ 
scission of the contract. By acceptance of the deed, th£ 
plaintiff could not have become liable for payment of any 
sum to Houser, because the latter had agreed to look to 
Phelps for payment The balance of the unpaid purchase 
price was more than sufficient to pay Houser's claim 
against Phelps, and if the parties had agreed to pay it out 
of that sum, the plaintiff was in no position to object 
thereto. 

I 

The plaintiff did not rely upon the existence of the 
Houser lease as ground for rescission of the contract On 
the date of settlement. The trial court found, as a fact, 
that plaintiff relied upon the ground that the deed described 
the property as subject to a right-of-way. (Par. 6, App. 1$) 
The trial court followed the established law when it ruled 
that plaintiff, at trial, was estopped to assert another and 
a different ground, namely, the existence of the Houser 
lease, at the time of trial. Cowdery v. Greenlee, 126 Ga. 786, 
789, 55 S. E. 918, 8 L. R. A. (N. S.) 137; Gerish v. Norris, 
63 Mass. 167, 170; Wheeler v. Lawler, 222 Mass. 210, 214, 
110 N. E. 273; Aron v. Realto Realty Co., 100 N. J. Eq. 513, 
518, 136 A. 339, 140 A. 918; Ballou v. Sherwood, 32 Neb. 
666, 689, 49 N. W. 790, 50 N. W. 1131. 

! 

The trial court further found that by reason of the plain¬ 
tiff's conduct and insistence upon the alteration of Par. 13 
of the contract, (Pltf. Ex. No. 1), the plaintiff “took that 
means (forfeiture of the $5,000. deposit) to assure itself 
that it could get out of the deal, if it desired, with a mini¬ 
mum of harm.”- (App. 7). The trial court was clearly 


! 
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right in holding that the $5,000 deposit was to be regarded 
as liquidated damages and was properly forfeited. Bar¬ 
nette v . Sayers, 53 App. D. C. 169, 289 F. 567. 

In Priebe v. United States, (decided November 17,1947), 
332 U. S. 407, (Adv. Opin.), the Supreme Court said: _ 

Today the law does not look with disfavor upon 
“liquidated damages” provisions in contracts. When 
they are fair and reasonable attempts to fix just com¬ 
pensation for anticipated loss caused by breach of con¬ 
tract, they are enforced. Wise v. United States, supra, 
p. 365; Sun Printing and Pub. Assn. v. Moore, 183 
U. S. 642, 672-674; Restatement, Contracts, sec. 339; 
Dunlop Pneumatic Tyre Co. v. New Garage & M. Co. 
(1915) A. C. 79. And see Kothe v. Taylor Trust, 280 
U. S. 224, 226. They serve a particularly useful func¬ 
tion when damages are uncertain in nature or amount 
or are unmeasurable, as in the case of many Govern¬ 
ment contracts. United States v. Bethlehem Steel 
Co., supra, p. 121; Clydebank Engineering & Ship¬ 
building Co. v. Castaneda (1905) A. C. 6, 11-13, 20; 
United States v. Walkof, 144 F. 2d 75, 77. And the 
fact that the damages suffered are shown to be less 
than the damages contracted for is not fatal. These 
provisions are to be judged as of the time of making 
the contract. United States v. Bethlehem Steel Co., 
supra, p. 121. 

Moreover, it must be borne in mind that the sales con¬ 
tract (Pltff. Ex. No. 1) provided that: 

(2) Purchaser agrees to pay Forty Thousand 
00/100 Dollars ($40,000.00) cash at the date of con¬ 
veyance, of which this deposit shall be a part. 

• • • • 

(10) Settlement is to be made at the office of the 
Agent or at the Title Company searching the title, and 
deposit with the Agent or at the Title Company of the 
cash payment as aforesaid, the deed of conveyance and 
such other papers as are required by the terms of this 
contract shall be deemed and construed as a good and 
sufficient performance of the terms hereof. (Italics 
supplied). 
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On the date of settlement, the plaintiff's agent had With 
him a check of the plaintiff made payable to his order. 
The check was not endorsed and was not certified. (Fltff. 
Ex. No. 2). The testimony of Mr. Hornstein, (plaintiff's 
agent), was that he “exhibited" the check (App. 34). [ He 
wonld not, at least he did not, answer the query as to 
whether he made an “offer" of it at that time. Upon the 
evidence of the plaintiff and the defendant (App. 71) con¬ 
cerning that fact, the trial court said, (App. 7): 


Nor can it be argued that mere possession of an 
unendorsed check and its display at settlement tinie by 
plaintiff's agent without more, constitutes a valid 
tender. The Court of Appeals has said in Kerr v. 
U. S., 71 App. D. C. 222, 223, 108 Fed. 2d 585, 586: 
“The word ‘tender' is usually held to mean that the 
thing offered must be actually produced and placed in 
such a position that control over it is relinquished by 
the tenderer so that the tenderee may reach out and 
lay hold of it." Furthermore it is well to note the 
contract itself provided that a “deposit” (underlinea- 
tion supplied) of the cash payment with the agent or 
at the title company should be deemed and construed 
as a good and sufficient tender of performance. 
Neither was done. 

At the title company, on the settlement date, Mr. Horn- 
stein was requested by the defendant to “put your check 
here with a letter of instructions, and I am sure that the 
title company can straighten it (the question of right-of- 
way) out. If they don't they are not going to use your 
check". Notwithstanding that offer of the defendant to 
waive the “deposit" of “the cash payment^" Mr. Hora- 
stein would not and did not put up the check. At the trial, 
he still had possession of it. (App. 34). 

It follows, as night the day, that plaintiff did not tender 
the balance of the purchase price on the date of Settle¬ 
ment. Consequently, the trial court having found, as a 
fact, that the defendant had fully complied with its! part 
of Ihe bargain, the plaintiff was in default, a forfeiture 


i 
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of the deposit was in order and the plaintiff was not entitled 
to any damages. 

Notwithstanding the conduct of the plaintiff’s agent on 
the settlement date, and plaintiff’s notice of rescission of 
the contract on August 21,1946. (App. 124-5), the defend¬ 
ant on August 27,1946, notified the plaintiff that it was in 
default and extended the time for settlement to August 
28, 1946. (App. 126). No settlement was ever made by 
plaintiff. 

The trial court was entirely justified in characterizing 
the conduct of the plaintiff’s agent as “bickering”. 
(App. 7). 

CONCLUSION 

• 

The trial court’s Findings of Fact and its Opinion leave 
the plaintiff no basis for legal argument. They were based 
on competent evidence, pro and con. The plaintiff admits 
that the evidence before the court was conflicting. (Brief 
9, (4)). The trial court sat as judge and jury in this case. 
It had no alternative, other than to enter a judgment for 
the defendant This case should be affirmed. 

Respectfully submitted, 

Chapin B. Bauman, 

John EL Busnett, 

600 F Street N. W., 
Washington, D. C., 


Attorneys for Appellee. 



